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BACKGROUND AND BASIS FOR CONCLUSIONS
IMMEDIATE FAMILY MEMBER

· Ethics Interpretation No. 101-1, “Application of the Independence Rules to Covered Members Formerly Employed by a Client or Otherwise Associated With a Client” (Revised)

· Ethics Interpretation No. 101- 1, “Application of the Independence Rules to a Covered Member’s Immediate Family” (Revised)

· Ethics Ruling No. 107 of ET Section 101, Independence (Revised)
· Ethics Interpretation No. 101-15, “Retirement, Savings, Compensation, or Similar Plans” (Revised)


This document summarizes considerations that were deemed significant by the Professional Ethics Executive Committee (PEEC) in revising two sections of Ethics Interpretation No. 101-1, “Interpretation of Rule 101,” under Rule 101, Independence (AICPA, Professional Standards, vol. 2, ET sec. 101 par. .02): “Application of the Independence Rules to Covered Members Formerly Employed by a Client or Otherwise Associated With a Client” and “Application of the Independence Rules to a Covered Member’s Immediate Family.” It also includes related revisions to Ethics Ruling 107, “Participation in Health and Welfare Plan Sponsored by Client,” of ET section 101 (AICPA, Professional Standards, vol. 2, ET sec. 191 par. .214–.215), and the “Retirement, Savings, Compensation, or Similar Plans” section of Ethics Interpretation No. 101-15, “Financial Relationships,” under Rule 101 (AICPA, Professional Standards, vol. 2, ET sec. 101 par. .17). It includes reasons for accepting certain recommendations for change and rejecting others. It is intended to assist users in understanding the revisions and deletions and the rationale for them.
BACKGROUND
1. In November 2007, the PEEC was asked to consider whether its current immediate family member guidance (adopted in November 2001) was appropriate in that Interpretation No. 101-1 permitted only an immediate family member (as defined in paragraph .12 of ET section 92, Definitions [AICPA, Professional Standards, vol. 2]) of certain covered members (those described in paragraph .06(c)–(d) of ET section 92) to participate in a retirement, savings, compensation, or similar plan that is sponsored by a client or that invests in a client if that immediate family member was employed in a position that was not a key position (as defined in paragraph .17 of ET section 92), when that plan is normally offered to all employees in similar positions. Under the existing interpretation, an immediate family member of an individual on the attest engagement team or an individual in a position to influence the attest engagement (those individuals meeting the criteria in paragraph .13 of ET section 92) could not participate in such a plan without impairing the member’s independence. The question was whether safeguards could be put into place to eliminate or reduce the familiarity and financial self-interest threats arising from employment and participation in a client’s employee benefit plan(s) to an acceptable level.
2. The PEEC was also asked to clarify its previous conclusion that an immediate family member of certain covered members (those described in paragraph .06(c)–(d) of ET section 92) could participate in a plan that invests in a client, in view of the PEEC’s recent adoption of Interpretation No. 101-15.
3. The PEEC appointed a task force to study these issues, which included individuals from small, medium, and large firms; a public member; and a member in business and industry, to ensure that resulting revisions to the existing guidance, if any, adequately addressed whether the application of safeguards to an immediate family member’s employment at an attest client or his or her participation in a client’s employee benefit plan would adequately address the familiarity and financial self-interest threats posed by such employment or participation.
4. As work progressed, with the consent of the PEEC, the task force expanded the scope to include clarifications with respect to covered members who were formerly employed by, or associated with, a client and a covered member’s participation in health or welfare plans sponsored by a client. The task force also concluded that a technical correction to Interpretation No. 101-15 was warranted. The task force deferred consideration of financial and other relationships with a participating employer of an employee benefit plan audit client in light of another task force’s (the Affiliates Task Force) consideration of such matters.
5. In studying these matters, the PEEC considered the relevant guidance set forth in Section 3(c)(1)(iii)(C) of Securities and Exchange Commission (SEC) Regulation S-X Rule 2-01 and applied the principles set out in ET section 100-1, Conceptual Framework for AICPA Independence Standards (AICPA, Professional Standards, vol. 2). In addition, the PEEC considered the relevant guidance in the International Ethics Standards Board for Accountants (IESBA) Handbook of the Code of Ethics for Professional Accountants (the IESBA Code), with respect to financial interests and employment with an audit client of an immediate family member. The PEEC also considered the Department of Labor’s independence rules related to financial interests in the plan sponsor and participation in an employee benefit plan by partners and professional employees of the auditing firm that audits an employee benefit plan.
6. To ensure it had an accurate and complete understanding of all the possible employee benefit plans, several discussions were held with the director of the AICPA Employee Benefit Plan Audit Quality Center and members of the Employee Benefit Plan Expert Panel. When necessary, supplemental research was conducted, as was the case for employee stock ownership plans (ESOPs), deferred compensation plans, and stock rights plans.
7. Upon completing its study of the relevant issues, on September 4, 2009, the PEEC issued for public comment an omnibus ethics exposure draft (exposure draft) with a 60-day comment period. The exposure draft proposed revisions to subsections in Interpretation No. 101-1, Interpretation No. 101-15, and Ethics Ruling No. 107. The exposure draft proposed the following:
a. Individuals on the attest engagement team and in a position to influence the attest engagement who were formerly employed by, or associated with, an attest client should no longer be able to use the current provision that would allow them to retain vested benefits (that is, not liquidate or transfer them) in the attest client’s employee benefit plans if doing so would cause the covered member to incur a penalty levied under the tax law that would be significant to the benefits.
b. All immediate family members can participate in employee benefit plans, other than certain share-based compensation arrangements or nonqualified deferred compensation plans, provided that certain safeguards are applied.
c. An immediate family member’s participation in certain share-based compensation arrangements or nonqualified deferred compensation plans would not impair independence if the covered member is not on the attest engagement team or in a position to influence the attest engagement when certain prescribed safeguards are applied to reduce the financial self-interest threat to an acceptable level.
d. An immediate family member of a covered member who does not participate on the attest engagement team and is not in a position to influence the attest engagement may hold a direct or material indirect financial interest in an attest client through participation in an employee benefit plan if such investment is an unavoidable consequence of such participation.
e. A covered member may receive benefits as a result of his or her immediate family member’s participation in a plan to the extent such participation is permitted under the proposed revisions to Interpretation No. 101-1. 
f. Participation in a retirement, savings, compensation, or similar plan does not create a direct financial interest in the plan because the participation is not a financial interest, as defined in Interpretation No. 101-15. Additional examples with respect to share-based compensation arrangements were added to integrate the conclusions reached in Interpretation No. 101-1.
8. The PEEC received 10 comment letters on its proposals. In the PEEC’s February 4, 2010, public meeting, the task force presented the comments and recommended clarifications and modifications arising from the comments. The PEEC discussed the comments and further deliberated the relevant issues. As a result of the comments and further deliberations, the PEEC approved certain clarifications and modifications to the proposed ethics rulings before adopting the final standards.
REVISIONS ADOPTED BY THE PEEC AND BASIS FOR CONCLUSIONS
Application of the Independence Rules to Covered Members Formerly Employed by a Client or Otherwise Associated With a Client

9. In the exposure draft, the PEEC clarified the existing requirements for disassociation and retained the requirement that a covered member who was formerly employed by, or associated with, an attest client could not participate on the attest engagement team or be an individual in a position to influence the attest engagement for an attest engagement that covered any period of the covered member’s former employment or association with the client.
10. In addition, to further reduce the financial self-interest threat through the requirement for a covered member to disassociate himself or herself from the attest client, the exposure draft emphasized the PEEC’s conclusion that a covered member should cease his or her participation in all of the attest client’s employee benefit plans. Only a covered member who does not participate on the attest engagement team or who is not in a position to influence the attest engagement can remain in an employee benefit plan if the liquidation or transfer of vested benefits is not permitted by the terms of the plan or would cause a significant penalty. Therefore, a covered member who is on the attest engagement team or who is in a position to influence the attest engagement would not be permitted to continue to participate in the client-sponsored employee benefit plans.
11. The comment letters requested that the PEEC reconsider the application of certain sections, as follows:
a. In practice, a state governmental auditor may be required by law to audit his or her former employer if his or her former employer is a state or local government that participates in the same public employee retirement system. In addition, if the state governmental auditor is required to audit his or her former employer by law, he or she may be required to be a member of the audit engagement team or in a position to influence the attest engagement during the same period that he or she was employed by, or associated with, the auditee.
b. Because paragraph (C) of Interpretation No. 101-1 prohibits simultaneous employment or association with an attest client for all partners and professional employees, one should assume that the termination of the relationship has occurred prior to the covered member joining the accounting firm. Therefore, the reference to Interpretation No. 101-1 need only emphasize that the employment or disassociation must occur prior to the employment or admission into the accounting firm.
c. The exposure draft used the term equivalent positions. One commenter suggested that equivalent positions conveyed the concept that a member would have to evaluate the equivalency of positions. The commenter suggested that the term comparable positions was more generic.
d. If the client’s employee benefit plans are qualified plans under tax and employment regulations, one commenter did not believe that ceasing to participate in these plans was necessary.
12. After considering the comments and weighing other considerations, the PEEC approved the proposal with the following revisions:
a. Clarified that the guidance only pertains to former employment or association and that simultaneous employment or association is still prohibited by paragraph (C) of Interpretation No. 101-1.
b. Clarified that a covered member is not required to pay the client’s portion of the cost of participation in a health and welfare plan that the client is legally required to allow the covered member to participate in after termination of employment or association.
c. When the covered member’s former employer is one of the sponsors of a governmental public employee retirement system, the covered member may continue to participate in the same governmental plan if
i. the covered member neither participates on nor is in a position to influence the attest engagement team during the entire period he or she participates in the plan.
ii. his or her current employer is also one of the sponsors of the same plan and participation is required or offered to all employees in comparable employment positions.
iii. the covered member has no influence of control over the investment strategy, benefits, or other management activities associated with the plan.
d. The PEEC also concluded that there may be other relationships with the attest client that are not specifically addressed in the interpretation. Consistent with the independence conceptual framework approach, the PEEC concluded that the covered member should also assess other relationships that may create an independence threat and apply appropriate safeguards to eliminate or reduce the threat to an acceptable level.
The PEEC reaffirmed its earlier conclusion that a covered member, with the exception addressed in (b), should not continue to participate in an attest client’s employee benefit plans. Specifically, the PEEC did not believe that the appearance of the threat that the member would have an ongoing financial interest could be reduced to an acceptable level through the application of safeguards, such as the protection afforded to participants by regulatory requirements.
Effective Date
13. To provide sufficient time for accounting firms and covered members to adopt the requirements, the effective date was moved to June 1, 2011, approximately one year from expected publication in the Journal of Accountancy. The PEEC also agreed that early adoption should be permitted.
Application of the Independence Rules to a Covered Member’s Immediate Family
14. Due to the perceived bond between a covered member and his or her immediate family member, the PEEC continues to believe that Rule 101 and its related interpretations and rulings should generally be applied to the immediate family member. The PEEC believes, however, that certain exceptions are appropriate when specific safeguards are applied.
15. At no time, however, did the PEEC believe that any such exception that would allow for the ownership of client securities should be permitted if the immediate family member (or any group, as defined in paragraph (B) of Interpretation No. 101-1) owned more than 5 percent of the client’s outstanding equity securities or other ownership interests. In the exposure draft, this concept was repeated in each subsection. After the comment process, the PEEC agreed it would be less repetitive, but still clear to the users, if the 5 percent criteria is an overarching independence principal in the introduction section.
Employment
16. The PEEC reaffirmed its conclusion that an immediate family member’s employment by an attest client would impair independence, unless the immediate family member does not have

a. primary responsibility for significant accounting functions that support material components of the financial statements,
b. responsibility for the preparation of the financial statements, or
c. the ability to exercise significant influence over the content of the financial statements.
When an immediate family member is employed at a client in one of these positions, he or she is considered to be in a key position at the client. As such, the covered member could be in a position in which the immediate family member’s decisions and actions would have to be assessed by the covered member. Accordingly, as long as a covered member’s immediate family member is not in a key position at the audit client, the PEEC believes independence can be safeguarded. The proposal contained no changes to this position.
Employee Benefit Plans Other Than Certain Share-Based Arrangements or Nonqualified Deferred Compensation Plans
17. After studying common employee benefit plans, the PEEC proposed that if an immediate family member was not employed in a key position (see paragraph 15), then, generally, the immediate family member should not be precluded from participating in employee benefit plans sponsored by his or her employer, provided that certain specified safeguards were applied that reduce to an acceptable level the management participation or financial self-interest threats due to the underlying financial interests held in such plans. As adopted by the PEEC, the PEEC reaffirmed its conclusion that all of the following safeguards must be applied to reduce the independence threats to an acceptable level:
a. The plan may not be a share-based arrangement (as defined in Financial Accounting Standards Board Accounting Standards CodificationTM) or a nonqualified deferred compensation plan.
b. The plan must be offered to all employees in comparable employment positions.
c. The immediate family member may not serve in a position of governance (for example, board of trustees) for the plan.
d. The immediate family member cannot have the ability to supervise or participate in the plan’s investment decisions or in the selection of the investment options that will be made available to the plan’s participants.
18. The exposure draft proposed that when an immediate family member’s participation in a plan resulted in his or her holding a direct or material indirect financial interest in an attest client that was not the immediate family member’s employer, the financial self-interest threat could be reduced to an acceptable level by the application of certain safeguards. After reviewing the comments, the PEEC agreed the proposed guidance should be repositioned to follow the conclusions reached for permitted plan participation. Therefore, the guidance now concludes that an immediate family member may hold a direct or material indirect financial interest in an attest client through his or her participation in an employee benefit plan if all of the following safeguards were applied:
a. The plan may not be a share-based compensation arrangement or a nonqualified deferred compensation plan.
b. The covered member may not participate on the attest engagement team or be an individual in a position to influence the attest engagement.
c. The financial interest in the attest client arises because the plan does not offer any other investment options, including money market or invested cash options, other than an investment in the attest client. Therefore, in order to participate in the plan, the immediate family member has no other choice but to invest in the attest client.
d. When any other investment option in a nonattest client becomes available, the immediate family member is required to select such option and transfer or dispose of any direct or material indirect financial interests in the attest client as soon as practicable but no later than 30 days after such other investment option becomes available. However, in the event that there are legal or other similar restrictions, such as an employer’s blackout period to prevent insider trading, the immediate family member does not need to dispose or transfer the financial interests until the restriction ceases. The intent is that the immediate family member must take appropriate action, if not prevented by law or a similar restriction, and may not wait for more advantageous market conditions to dispose of the financial interest in the attest client. If the immediate family member fails to dispose of the financial interest in a timely manner, the exception provided by this section of the interpretation is no longer applicable, and the holding of the financial interest impairs the covered member’s independence.
19. The PEEC believes that the exception for the immediate family member of a covered member who does not participate on the attest engagement team or who is not in a position to influence the attest engagement will allow for broader participation by immediate family members in employee compensation and benefit plans. This view is consistent with the intent of the November 2001 modernization of Rule 101 and continues to protect the public interest while recognizing the reality of many dual income households.
20. Moreover, the PEEC believes that the adoption of this section aligns more closely with the exception provided by Section 3(c)(1)(iii)(C) of SEC Regulation S-X Rule 2-01 and substantially conforms to the IESBA Code (290.111) with respect to immediate family members of similar covered members who receive a financial interest as a result of the immediate family member’s employment rights.
Immediate Family Members—Participation in Share-Based Compensation Arrangements

Overview

21. In the exposure draft, the PEEC had concluded that an immediate family member of a covered member could participate in an attest client’s share-based compensation arrangements, provided that the following safeguards were applied to reduce the management participation threat and financial self-interest threat to an acceptable level:
a. The covered member may not be assigned to the attest engagement team nor be an individual in a position to influence the attest engagement.
b. The immediate family member may not hold a key position at the attest client nor be in an oversight position for any share-based compensation arrangement (for example, the immediate family member could not serve as a trustee for an ESOP or have the ability to supervise or participate in the selection of the investment options, if any, that are available to participants in the arrangements).
c. The immediate family member may not hold direct financial interests or material indirect financial interests in the attest client, except to the extent permitted in the discussion of each type of compensation arrangement.
d. In the event that the immediate family member exercises a put option or the employer reacquires the financial interests and the employer’s repurchase obligation to the immediate family member is outstanding for longer than 30 days, the repurchase obligation must be immaterial to the covered member at all times. The PEEC recognizes that requiring a materiality assessment is subject to judgment but similar to the independence requirements for lending relationships between a covered member and an attest client in which the immateriality of the repayment obligation was a requisite safeguard (discussed in paragraph (A)(4) of Interpretation No. 101-1 and Interpretation No. 101-5, “Loans From Financial Institution Clients and Related Terminology,” under Rule 101 [AICPA, Professional Standards, vol. 2, ET sec. 101 par. .07]).
Share-Based Compensation Arrangements Resulting in Beneficial Financial Interests in Attest Clients
22. When the plan is a share-based compensation arrangement (such as an ESOP) that results in an immediate family member holding a beneficial financial interest in an attest client that is the sponsor of the arrangement, the PEEC evaluated whether any safeguards could be put into effect that would eliminate or reduce the financial self-interest threats to an acceptable level. 
23. In the exposure draft, the PEEC proposed that the shares allocated to the immediate family member should be immaterial. The PEEC believed this safeguard was necessary because once the immediate family member has the right to dispose of the interest, it would convert from an indirect to a direct financial interest. The PEEC was concerned that because its rules deal with private sector plans, it was very possible that once the allocated shares converted to direct financial interests, immediate family members might have difficulty disposing of the shares because there was not a ready market. Without the safeguard, it was possible that if the immediate family member participated in one of these plans, he or she could end up having a material direct financial interest in an attest client without the ability to dispose of the interest. One firm commented that they believed the materiality requirement should be omitted from the standard because it was not necessary or practical. Further, the firm concluded that the materiality requirement could create the unintended consequence of requiring the covered member or immediate family member to terminate or significantly change their employment because in ESOPs and similar plans, an employee is generally automatically enrolled once the employee is eligible to participate. In addition, the ESOPs generally do not allow for participants to divest of allocated shares until certain triggering events occur, such as termination, death, disability, a merger or acquisition, or a public offering of the equity securities. Given these issues, the PEEC agreed to revisit the requirement in the exposure draft that allocated shares be immaterial.
24. In replacement of the safeguard that allocated shares be immaterial, the PEEC adopted a requirement that once the immediate family member has the right to dispose of the shares, disposal should occur as soon as practicable but no later than 30 days after he or she has the right to dispose of the shares. The PEEC believes this safeguard will minimize the appearance that the covered member could affect the immediate family member’s investment.
25. The PEEC, however, was concerned with situations in which there is not a ready market for distributed shares and recognized that the marketability of the shares could vary widely depending on whether the attest client’s shares were publicly traded. Therefore, the PEEC concluded that when a triggering event occurs, which requires that the beneficial interest in the attest client be converted into equity interests, if a nonpublic ESOP is required to give participants the option to require the employer (not the plan) to repurchase the shares through exercising a put option at certain specific times after the triggering event, the immediate family member is required to dispose of the shares either through selling the shares on the public market within 30 days of receiving the right to dispose of the shares or exercising the put option as soon as permitted under the terms of the ESOP. In the event that the immediate family member does not exercise his or her put option, independence would be impaired.
26. If the immediate family member exercises the put option and the employer does not repay its repurchase obligation within 30 days, the balance of the repurchase obligation should be immaterial to the covered member at all times.
27. The PEEC understood that upon an immediate family member’s termination, retirement, death, or disability, the ESOP or similar plan had the ability to pay the immediate family member or his or her beneficiaries the account balance over a period of time. Therefore, to minimize the continuing financial self-interest threat, the benefits payable to the immediate family member may not be funded by the allocated employer’s shares, and any unfunded benefits payable should be immaterial to the covered member at all times during the payout period. 
Share-Based Compensation Arrangements Resulting in Rights to Acquire Shares in an Attest Client
28. Under existing interpretations and rulings in the Code of Professional Conduct, the immediate family member of any covered member is not permitted to hold a direct financial interest in an attest client. As defined by Interpretation No. 101-15, when a share-based arrangement, such as a stock option plan or restricted stock rights plan, provides an immediate family member with a right to acquire shares in an attest client over a vesting period, the immediate family member receives a direct financial interest in the attest client, which results in a financial self-interest threat. Therefore, the PEEC analyzed the safeguards, if any, that could reduce the financial self-interest threat to an acceptable level. During the vesting period, the PEEC concluded that the safeguards outlined in paragraph 21 were sufficient to bring the financial self-interest threat to an acceptable level.
29. Once the immediate family member’s rights to acquire the attest client’s shares are vested, the PEEC concluded that additional safeguards were needed to further reduce the financial self-interest threat to an acceptable level. Of specific concern were vested rights that were dilutive, or “in the money,” rights because antidilutive, or “out of the money,” rights are generally not exercised and are not calculated as a component of fully diluted earnings per share. Therefore, with respect to an immediate family member’s vested rights to acquire an attest client’s shares, the PEEC concluded that all of the following safeguards should be applied:
a. The immediate family member should be required to either exercise or forfeit the right within 30 days when the underlying market price of the attest client’s equity securities equals or exceeds the exercise price during a 10-day period (the market period). One commenter had expressed concern that for certain thinly traded securities or nonpublic equity securities, there could be wide fluctuations in the market price for shares. Therefore, the commenter suggested that the PEEC reconsider the requirement to exercise or forfeit the stock right when there was a 1-day or temporary market price that equaled or exceeded the exercise price and instead use a market period approach. The PEEC concurred that its intent was not to require a temporary market price be used as the trigger for the exercise and agreed with the commenter that a market period approach should be used.

The PEEC’s conclusions with respect to the market period are less restrictive than the SEC’s financial interest exception for stock rights arrangements. The PEEC believes it is appropriate to deviate from the SEC for private sector plans only because the private sector market is likely to function differently than the public market. The PEEC’s conclusion with respect to antidilutive, or “in the money,” stock rights is less restrictive than the IESBA’s conclusion on vested stock options or other rights because the IESBA Code requires the immediate family member to exercise or forfeit such stock options or rights upon vesting. The PEEC believes its conclusions are practical given the nature of the private sector markets in the United States.
b. Once the stock rights are exercised, the immediate family member is required to dispose of the financial interests in the attest client within 30 days. In the event that an immediate family member is not able to dispose of the shares in the public market, the immediate family member may request repurchase of such shares by the attest client. If the immediate family member holds exercised shares for longer than a 30-day period, the covered member’s independence is impaired.

c. If the attest client repurchases the shares and does not pay its repurchase obligation within 30 days, the repurchase obligation should be immaterial to the covered member at all times during the payout period.
Share-Based Compensation Arrangements Based Upon Stock Appreciation 
30. Initially, the safeguards the PEEC believed were appropriate for stock appreciation plans were the same as those they deemed appropriate for arrangements in which an immediate family member was awarded rights to shares of the attest client. In response to a commenter’s view that these arrangements seemed more akin to a nonqualified deferred compensation plan, the PEEC segregated these stock appreciation rights.
31. To the extent that the share-based compensation arrangements based solely on rights to the appreciation in the attest client’s shares do not provide rights for the issuance of the attest client’s financial interests, the PEEC concluded that the following safeguards, in addition to any applicable safeguards discussed in paragraph 21, would reduce the financial self-interest threat to an acceptable level:

a. Similar to the conclusions reached in paragraph 29, the immediate family member is required to exercise or forfeit the vested compensation rights if the underlying price of the attest client’s shares equals or exceeds the exercise price for 10 consecutive days within 30 days. Failure of the immediate family member to exercise or forfeit the vested compensation right impairs the covered member’s independence.

b. Any resulting compensation arising from the exercise of the vested compensation right that is outstanding for more than 30 days is required to be immaterial during the payout period.
Immediate Family Members—Participation in Nonqualified Deferred Compensation Plans
32. In comparing the differences between a qualified deferred compensation plan and a nonqualified deferred compensation plan under the applicable tax laws, the PEEC concluded that participation in a nonqualified deferred compensation plan appeared to create independence threats. In analyzing nonqualified deferred compensation plans, the PEEC concluded that the financial self-interest threat associated with these types of plans was more pronounced because the attest client’s management may designate which employees can participate in the plan, and the plan is generally not required to be offered to all employees in comparable employment positions. Therefore, the PEEC was concerned about safeguards that could reduce the management participation threat and the financial self-interest threat to an acceptable level.

33. The PEEC concluded that the management participation threat could be reduced to an acceptable level by requiring that the immediate family member not have a key position with the attest client and providing that an immediate family member of a covered member who participates on the attest engagement team or is in a position to influence the attest engagement not participate in the deferred compensation plans.
34. With respect to reducing the financial self-interest threat to an acceptable level, the PEEC proposed that the deferred compensation arrangement should be funded by an investment vehicle, such as life insurance, an annuity, a trust, or similar vehicle, and not through the employer’s shares. If the deferred compensation liability to the immediate family member is not funded through such an investment vehicle, the liability to the immediate family member was required to be immaterial at all times to the covered member. The requirement that the funding not include the employer’s shares was needed, in the PEEC’s view, for consistency with the independence requirements of Interpretation No. 101-1 and other exceptions provided for an immediate family member.
35. During the comment period, the PEEC received several comments on the safeguards for nonqualified deferred compensation plans, primarily related to the funding requirements, including whether the unfunded amount needed to be immaterial and whether funding through an employer’s financial interest was a beneficial interest until it was distributed.
36. After fully vetting these comments, the task force recommended to the PEEC that the exposed funding restrictions remain intact. The PEEC agreed with the task force recommendation and likened the liability to a lending relationship between the immediate family member and attest client.
Effective Date
37. To provide sufficient time for accounting firms and covered members to adopt the requirements, the effective date was moved to June 1, 2011, approximately one year from expected publication in the Journal of Accountancy. The PEEC also agreed that early adoption should be permitted.
Ethics Ruling No. 107

38. The exposure draft cross-referenced the related interpretations regarding a covered member’s former employment or former association. In addition, the exposure draft reflected an exception for governmental auditors (previously discussed in paragraph 12[d]). In addition to cross-referencing to the “Application of the Independence Rules to a Covered Member’s Immediate Family” section of Interpretation No. 101-1, the PEEC had exposed its view that a covered member may receive benefits from his or her immediate family member’s participation in an attest client’s employee benefit plan. Therefore, if the immediate family member elects family health coverage, the covered member could be included in that insurance coverage.
39. Other than recommendations for clarifications, the commenters supported the conclusions reached in the exposure draft.
Effective Date

40. Because the ethics ruling is tied to related interpretations, the revised ethics ruling is effective on the last day of the month in which it is published in the Journal of Accountancy.
Retirement, Savings, Compensation, or Similar Plans

41. The exposure draft reflected the PEEC’s conclusion that a covered member’s participation in an employee benefit plan is not a financial interest in the plan. The exposure draft also provided additional examples with respect to allocated financial interests, such as beneficial interests held in ESOPs or similar plans, and rights to acquire equity interests, such as stock options and stock rights plans.
42. Other than recommendations for clarifications, the commenters supported the conclusions reached in the exposure draft.
Effective Date

43. The PEEC agreed that the proposed revisions to the “Retirement, Savings, Compensation, or Similar Plans” section of Interpretation No. 101-15 be effective on the last day of the month in which they are published in the Journal of Accountancy.
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