Open meeting minutes — November 17, 2020
Professional Ethics Division
Professional Ethics Executive Committee

The Professional Ethics Executive Committee (PEEC or committee) held a duly called meeting
on November 17, 2020. The virtual meeting convened at 10:00 a.m. and adjourned at 3:05 p.m.
Agenda materials for this meeting were made available to PEEC members and observers on
November 4, 2020 and were posted to www.aicpa.org.
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Key votes in this meeting
Motion approved

Issuance of AICPA Professional Ethics Division: Strategy and Work Plan for 2021-2023

Motion failed

Re-exposure of the proposed Noncompliance With Laws and Regulations (NOCLAR)
interpretation.

Welcome

Mr. Lynch welcomed the committee and discussed administrative matters.

NOCLAR

Mr. Denham updated PEEC on the task force’s revisions to the proposed interpretations
discussed at the August meeting including separate requirements for members in public
practice. The task force made the following considerations and decisions:
•

Whether the same requirements should apply for all attest services or whether more
robust requirements should apply to certain attest services only, such as, financial
statement audit and review services.
The task force concluded that the guidance should be more robust for financial
statement attest services.

•

To use the term “financial statement attest services” for consistency throughout the
interpretation and proposed defining this term.

•

Regarding the pending issue discussed at the August meeting related to the exclusion of
certain non-attest services, decided that the proposed interpretation should not apply to
forensic accounting services, as a member may be hired to specifically address an
identified NOCLAR.

•

Regarding tax engagements, such as “client privilege” and “Kovel arrangements,”
concluded that tax services pursuant to the protection of IRC Section 7525 should be
carved out and identified in the proposed interpretation. However, the task force did not
specifically exclude “Kovel arrangements” because those engagements are not defined
in the AICPA code or other professional standards.

The committee questioned whether there are other engagements that should be excluded from
the proposed interpretation. Ms. Hnatt recommended including a question in the exposure draft
on this topic. The goal would be to obtain additional feedback and definitions of litigation and
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investigation engagements that fall under forensic services. This could provide an
understanding that these services are inclusive.
Mr. Denham also provided the committee with an update on the Auditing Standards Board’s
(ASB’s) activities:
•

The ASB NOCLAR task force presented a draft of the proposed amendments at the
ASB’s October 2020 meeting with a request that the ASB vote on exposure.

•

The ASB considered the proposed amendments but did not vote as scheduled and
deferred exposure.

Committee members motioned, seconded and voted on re-exposing the NOCLAR exposure
drafts. The motion failed and PEEC deferred re-exposure of the proposed NOCLAR
interpretations in order to obtain greater understanding of the ASB’s direction.
The task force will request re-exposure at the February 2021 meeting.

Records requests

After reviewing comments received on the May 1, 2020, exposure draft, the task force asked for
PEEC’s approval of changes to the “Records Requests” interpretation. Ms. Ullmann gave the
update and the comments received back from the exposure draft were supportive overall.
PEEC requested further clarification and suggested task force draft some Qs & As related to
requested datafiles and returning client-provided records.
There was no vote at this meeting to approve the revisions to the interpretation.
PEEC and division staff discussed the following in the meeting:
•

Clarification around what format the files needed to be in when complying with an initial
request for client provided records be returned to the client.

•

The phrase “making records available.” PEEC agreed with the use of this term.

•

The phrase “usable and accessible” regarding the format of files. PEEC questioned
whether it is the client or the member who determines if the format is usable and
accessible and requested further clarification either in the interpretation itself or in a
Q&A.

•

The term “beneficiary.” The task force recommended adding this term to the terminology
section of the interpretation because doing so will make the guidance clearer. PEEC
supported this but wants the term restricted to only professional services requested by
an engaging entity to be performed for the benefit of another person or entity.

•

Revisions to paragraph 10b. The purpose of these revisions was to clarify that formulas
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need to be provided only when the member is engaged to make formulas available as
part of a completed work product or when they are used to create a member-prepared
record and the client’s financial information would be incomplete if they were not made
available.
•

The assertion in paragraph .08c that after a member has provided records, there is no
requirement to “make the records available to any other associated parties, such as the
general partner, majority shareholder, or spouse.” PEEC questioned whether this
appropriate for spouses filing a joint tax return who subsequently separated or divorced.
Should the member be required to provide records to both spouses, upon request? The
task force will discuss this situation and, if appropriate, bring revisions for PEEC’s
consideration to the February 2021 meeting.

•

Datafiles for a tax return preparation engagement. Clarification was requested on
whether a member is required to provide a datafile in this circumstance.

The task force will report back on these matters during the February 2021 meeting, at which
time it will also seek adoption of the revised “Records Requests” interpretation.

Strategy and work plan (SWP)

Ms. Lee-Andrews and Ms. Klepcha updated PEEC on this project and Mr. Lynch requested
release to publish:
•

The Planning Task Force (PTF) met once in the 3Q and updated the SWP to reflect
feedback from PEEC after Ms. Sue Coffey’s professional issues update in the August
meeting.

•

The PTF added three new member enrichment projects:
o

Protecting client confidentiality and data security. Though most commenters did
not support protecting client confidentiality and data security when the SWP was
issued, the pandemic has changed things. Many accounting firms and their
clients are working remotely. This increases risks of intentional or unintentional
disclosure of confidential information. Therefore, the PTF believes that the
division should undertake a member enrichment project to provide nonauthoritative guidance to increase data security awareness.

o

Gig employment. There is no guidance that specifically addresses whether gig
workers are considered professional employees. The PTF believes that the
division should undertake a member enrichment project to assist members in
making this determination.

o

New services. Modern companies may outsource a key component of their
business model to third parties and that organization’s third-party relationships
may pose various risks. In relation to this trend, CPAs are being asked to perform
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new types of services, such as third-party assessments.
The PTF believes the division should undertake a member enrichment project to
evaluate what provisions of the code apply when certain new services are
rendered and whether any rules and interpretations should be updated to ensure
the code is fit for purpose to be able to support the professional performing these
services in a manner that protects the public interest.
Mr. Lynch asked the committee’s approval to issue the AICPA Professional Ethics Division:
Strategy and Work Plan for 2021-2023. Committee members moved, seconded and
unanimously agreed to approve the issuance of the AICPA Professional Ethics Division:
Strategy and Work Plan for 2021-2023.

Pooled employee plans (PEPs)

Ms. Goria reported to PEEC on this project:
•

Staff has received questions related to PEPs, a new type of 401(k) multiple employer
plan (MEP) created by Congress in the Setting Every Community Up for Retirement
Enhancement (SECURE) Act of 2019, in which unrelated employers may participate and
which is established by a pooled plan provider (PPP).

•

To address these questions, staff worked with members of the AICPA Employee Benefit
Plan Audit Quality Center, Mr. Lynch, and Ms. Dourdourekas to develop Qs & As to
provide some guidance to members.

Question 1
Will a member need to be independent of the pooled plan provider when auditing the PEP?
This question arose because under item (i) of the affiliate definition, the code considers a
participating employer an affiliate only when the employer is the plan administrator:
i.

The participating employer that is the plan administrator of a multiple employer
employee benefit plan financial statement attest client.

Because the PPP will usually not be a participating employer, members were curious whether
they should evaluate the situation using the conceptual framework or if they should conclude
that the PPP was an affiliate since it is the plan administrator of the PEP.
Analysis and discussion
One of the division’s existing Qs & As 1 explains that when it comes to a MEP, the participating
sponsor that has overall responsibility for plan governance is the party that should be
considered an affiliate of the plan. This is the party who oversees the day to day operations of
1

Find this Q & A in Application of the independence rules to affiliates of employee benefit plans.
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the plan, whether directly or by outsourcing.
Because PEP’s are a type of MEP, the working group believes the PPP should be considered
the affiliate of the PEP as under section 101(a)(3)(A)(i) of the SECURE Act the PPP is the plan
administrator as well as a named fiduciary and is responsible for performing all administrative
duties. Given this, it seems that the PPP should be considered an affiliate under item (i) as
opposed to evaluating under the conceptual framework.
Because these plans go live on January 1, 2021 and because the Secretary of the Treasury has
not yet issued the model plan language or guidance on the administrative duties and other
actions required to be performed by a PPP, staff did not recommend a code revision at this
time. Instead, staff recommended development of two new Qs & As.
The committee asked staff to edit the second FAQ to make it clearer that members are not
required to monitor non-affiliates.

Question 2:
Does the member need to be independent of the PEP when a member’s financial statement
attest client is the PPP (or an entity controlling the PPP)?
This question arose because item (j) of the affiliate definition concludes that when a MEP is
sponsored by a financial statement attest client (or an entity controlled by the financial
statement attest client) the MEP is an affiliate.
j.

A single or multiple employer employee benefit plan sponsored by either a financial
statement attest client or an entity controlled by the financial statement attest client. All
participating employers of a multiple employer employee benefit plan are considered
sponsors of the plan

So, members questioned whether the PPP, when not a participating employer, should be
considered a sponsor and as such an affiliate under item (j) or if they should evaluate the
relationship using the conceptual framework.
Analysis and discussion
Ms. Goria recommended that for purposes of item (j) of the affiliate definition, the PPP should
be considered a sponsor and consequently an affiliate as opposed to evaluating the relationship
using the conceptual framework. This conclusion is supported by
•

Section 101(a)(3)(A)(i) of the SECURE Act. This section considers the PPP the plan
administrator as well as a named fiduciary and is responsible for performing all
administrative duties.

•

The division’s existing document Application of the independence rules to affiliates of
employee benefit plans. The Qs & As in this document explain what a MEP is and
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equates the plan sponsor to the participating employer that is the plan administrator.
One Q&A in this document explains that the plan administrator is the entity that has
overall responsibility for plan governance and is who oversees the day to day operations
of the plan, whether directly or by outsourcing.
•

the definition of plan sponsor 2 in the Employment Retirement Income Security Act
(ERISA) which states in part that a plan sponsor includes the entity that “…maintains the
plan.”

•

the plan governance discussion in paragraph .32 of the AICPA Guide Employee Benefit
Plans.

Revision options

Options for revision of items (i). and (j). of the affiliate definition include the following:
•

Revise the definition only if the Qs & As prove to be insufficient.

•

Revise the definition because clarity in the enforceable standard is always helpful.

•

Include revisions for items (i). and (j) the next time the affiliate definition is revised for
something else.

Staff will bring the request back to the committee after the Secretary of the Treasury issues the
model plan language or guidance on the administrative duties and other actions required to be
performed by a PPP.

International Ethics Standards Board for Accountants updates

Mr. Mintzer reported to PEEC on the International Ethics Standards Board for Accountants
(IESBA) activities for the following:
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•

Fees. This exposure draft generated 64 comment letters. Overall supportive.

•

Nonassurance Services (NAS). This exposure draft generated 66 comment letters.
Overall supportive.

The term “plan sponsor” means (i) the employer in the case of an employee benefit plan established or maintained by a

single employer, (ii) the employee organization in the case of a plan established or maintained by an employee organization, or (iii)
in the case of a plan established or maintained by two or more employers or jointly by one or more employers and one or
more employee organizations, the association, committee, joint board of trustees, or other similar group of representatives of the
parties who establish or maintain the plan. (emphasis added and source is https://www.law.cornell.edu/uscode/text/29/1002).
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•

Public interest entities (PIE)

Themes in the Fees and NAS comment letters
Lack of evidence
One of the criticisms received on the NAS exposure draft is that the rational for certain
provisions (e.g., prohibiting NASs to PIEs that give rise to the self-review threat and bright line
fee dependency) are purely optics as there is no empirical evidence to support them.
Effective date
Originally, the plan was for all three proposals (Fees, NAS and PIE) to have the same effective
date and this was a common issue among commenters. In the September meeting, the IESBA
discussed three possibilities:
1. All three effective December 2023
2. Non-PIE provisions effective December 2021 and PIE provisions effective December
2022
3. Non-PIE provisions effective December 2021 and PIE provisions effective December
2023
Option 3 is the PIE task force’s recommendation, because it would allow for two years before
the PIE provisions are effective, giving local bodies and firms additional time to implement.

Tax avoidance

The IESBA discussed the proposed guidance on tax avoidance, as highlighted in PEEC’s open
meeting agenda item 6B. The proposal as drafted currently seems to have moved to a very high
degree of confidence.

Entities that fall under the PIE definition

The committee asked whether large private entities would fall under the definition of PIE. Mr.
Mintzer believes the IESBA would want local jurisdictions to consider this question as it is trying
to stay away from including any thresholds in the guidance. The committee requested that an
analysis of entities that would fall under the PIE definition be added to the PIE project summary
(agenda item 6C).

Engagement Quality Reviewer

IESBA has adopted guidance for this project and the final standard and basis for conclusion
should be issued soon.

Engagement team

One question the engagement team project is dealing with is “What entities do component
auditors need to be independent of when they are not part of the group auditor’s network?”
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Technology

This task force is developing guidance to address the recommendations from the phase 1 report
issued by the Technology Working Group. Though many of the recommendations are for
nonauthoritative guidance, the task force is looking to make some edits to the IESBA code. One
such area that is being considered is independence and how the sale or leasing of technology
to a client should be evaluated. Currently, the task force is exploring evaluating it as both a
business relationship as well as the underlying service provided by the technology.

SEC update

Ms. Goria reported that the SEC issued revised independence rules.
The committee discussed whether to appoint a task force to consider SEC revisions to its
independence rules and determine whether the code should be revised for any of these
revisions:
•

In the loan area, there are elements that would make SEC rules less restrictive than the
code. For example, the SEC now permits student loans from an audit client, provided
certain caveats are met. The SEC also broadened the $10,000 credit card provision to
include all consumer loans.

•

On the merger transition framework that the SEC issued, the code provides some
guidance, but it is not as broad as the SEC’s and so some could say the code is more
restrictive.

Committee discussion

Because the SEC’s changes will likely be effective before the task force concludes its work, the
committee considered whether to and decided to issue a nonenforcement policy. This is
consistent with what PEEC did in 2000 during the SEC’s modernization effort.
PEEC also considered whether the policy should be evergreen or if PEEC should issue a
specific policy for each situation.
The committee agreed that it was in favor of staff drafting a specific policy for the unique
situation. The policy will conclude that the member will be in compliance with the code if the
member implements and complies with the revised SEC’s rules or our code.
The committee decided to rescind the 2020 policy and agreed to appoint a task force.
Staff will draft a nonenforcement policy for PEEC’s consideration at the December 2020
meeting.

Minutes of the August PEEC open meeting

Committee members moved, seconded and agreed to approve the minutes from the August
2020 open meeting with no dissent.
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