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September 7, 2011  
The Honorable Douglas H. Shulman




Commissioner







Internal Revenue Service
1111 Constitution Avenue, NW




Washington, DC 20224





CC:PA:LPD:PR (Notice 2011-66), Room 5203

Re:
Notice 2011-66, Method for Making Election to Apply Carryover Basis Treatment under Section 1022 to Estates of Decedents who Died in 2010 and Rules Applicable to Inter Vivos and Testamentary Generation-Skipping Transfers in 2010, and Revenue Procedure 2011-41, Examination of Returns and Claims for Refund, Credit or Abatement; Determination of Correct Liability
Dear Mr. Shulman:

The American Institute of Certified Public Accountants (AICPA) is pleased to provide comments on Notice 2011-66, Method for Making Election to Apply Carryover Basis Treatment under Section 1022 to Estates of Decedents who Died in 2010 and Rules Applicable to Inter Vivos and Testamentary Generation-Skipping Transfers in 2010.  We provide suggestions and request additional guidance on several issues needed by our members so they can apply the carryover basis rules.  These comments are in addition to our prior August 8, 2011 AICPA letter regarding needed extensions for the 2010 and 2011 Form 706 as well as the Form 8939.
The AICPA is the national professional organization of certified public accountants comprised of more than 377,000 members.  Our members advise clients on federal, state and international tax matters and prepare income and other tax returns for millions of Americans.  Our members provide services to individuals, not-for-profit organizations, small and medium-sized businesses, as well as America’s largest businesses.

Period of Limitations
Our members are concerned about the lack of finality with regard to the basis of assets determined under Internal Revenue Code (IRC) section 1022.  

Notice 2011-66, Guidance I. B. Method to Allocate Basis provides that the recipient’s basis in a particular property (including the amount of basis increase allocated to that property) is subject to adjustment upon the examination by the IRS of any tax return reporting a value dependent upon the property’s basis.  Such returns may be filed many years in the future.  In the meantime, there is no certainty for the taxpayers.  Assuming there is no fraud or willful attempt to evade tax, the AICPA suggests that the period of limitations on assessment should expire three years after the date Form 8939, Allocation of Increase in Basis for Property Acquired From a Decedent, is filed.  A standard period should apply for the Internal Revenue Service (IRS) to challenge the decedent’s basis in the property, the fair market value of the property at the date of the decedent’s death, and the basis increase allocated to the property by the executor.  Taxpayers facing the burden of proof on their basis amounts may find that proper documentation can disappear or become difficult to obtain after many years.  Since the executor has all the documentation and made the allocation of the basis increase, once the executor’s duties are over and he or she is dismissed, the beneficiaries will be forced to deal with the IRS and justify the executor’s actions.  This is not ideal, so the sooner IRS resolves basis issues, the better.  It would serve the interests of the IRS and taxpayers to have these issues resolved while the documentation is readily available.
We recognize that we will need to address the issue of a statute of limitations with Congress.  However, a change in law may take several years.  In the meantime, we request a policy of restraint with regards to challenging basis amounts determined under section 1022 after three years.

Section 743 Adjustments 
The AICPA requests guidance on whether the basis adjustment under section 743 is available upon the death of a partner if the estate of the partner elects out of the estate tax and applies the carryover basis rules to the assets of the estate.  Section 743(b) provides that in the case of a transfer of an interest in a partnership by sale or exchange or upon the death of a partner, the partnership with respect to which the section 754 election is in effect or which has a substantial built-in loss immediately after such transfer shall perform the basis increase or decrease described in section 743(b)(1) or (2).  We understand that the Service could maintain that the transfer of a partnership interest at death is a transfer “by gift” under section 1022 and, therefore, disallow any adjustment to the inside basis pursuant to a section 754 election.  However, we believe it is equally reasonable to conclude that the section 743 adjustment would override section 1022 and allow an inside adjustment to the basis of partnership assets because the interest was transferred “on the death of a partner.”  
If it is determined that a section 743 basis adjustment is available, partnerships will need a reasonable amount of time to make an informed decision with regard to the 754 election.  We request an automatic extension of 12 months from the extended due date of the partnership return for the partnership taxable year in which a partner died to revoke a section 754 election made for calendar year 2010.  Treas. Reg.  § 301.9100-2(a)(2)(iv) already grants partnerships an automatic extension of time to make a late section 754 election until 12 months after the extended due date of the partnership taxable year in which a partner died. 

Liabilities in Excess of Basis
Section 1022(g) provides that in determining whether gain is recognized by the decedent, the estate, or a beneficiary on the acquisition of carryover basis property from a decedent, liabilities in excess of basis are disregarded.
  This does not apply, however, when encumbered property is transferred to a tax-exempt entity.  The possibility for gain recognition also exists upon the transfer of property when the basis is determined under section 1014 if the fair market value of property is less than the debt against it.  
It is unclear, however, whether section 1022(g) would also protect heirs from gain recognition when they inherit property from decedents who used the tax basis in their interest, calculated including their share of partnership debts, to deduct losses.  Despite a negative capital account, the partner still has a positive tax basis in the partner’s partnership interest.
  If the partner were to gift the partner’s partnership interest in this situation during their lifetime, the partner would recognize a gain equal to the partner’s relief from liabilities in excess of the partner’s basis.
  Presumably the same result would apply to a transfer at death, unless section 1022(g) disregards partnership liabilities in excess of basis at death.  If partnership liabilities are disregarded in the transfer, presumably the beneficiary takes a carryover basis in the partnership interest and potentially the gain will be recognized on a future sale of the partnership interest. 
We hope that the IRS will interpret the term “liabilities” broadly and include partnership liabilities under section 1022(g) to prevent gain recognition where the decedent’s share of partnership liabilities exceed the partner’s basis in interest at death.  However, since Revenue Procedure 2011-41 did not address this matter, clarity is needed. 

Relief Provisions
Under Notice 2011-66 Guidance I. C. Reporting Requirements, the executor is required to provide each recipient acquiring property reported on Form 8939 with a statement setting forth the information required under section 6018(c).  This statement must be provided to each recipient within 30 days after the Form 8939 is timely filed.  It is likely that the identity of the recipients of particular items of property will not be known 30 days after the current November 15, 2011, due date for Form 8939.  There needs to be a way for the executor to provide the statement (or a revised statement) to the recipient once the executor determines what property each recipient will receive.  Therefore, the AICPA suggests that the basis statement be given to the beneficiaries 30 days after the later of the date that the Form 8939 is filed or the date the assets are distributed to the beneficiary.
Section 1022 Election
We appreciate the guidance on how the IRS will respond upon receipt of a Form 8939 and a Form 706 (or Form 706-NA).  Under Notice 2011-66, Section I, Subsection A Section 1022 Election, the IRS will issue a letter to each person who filed such a form and each of those persons must collectively sign and file either a restated Form 706 or Form 8939 on or before 90 days from the date the IRS mails such letters.

Under the circumstance described above, the AICPA suggests increasing the permitted response time to 180 days.  It is challenging for two parties, particularly if they have conflicting interests, to respond in such a short period of time.  In many circumstances, an executor may not receive notification until several days or weeks after the IRS mails a letter (e.g., executors may be traveling).  Then, there is a potential delay between the executor’s receipt and review of the letter.  The executors may be inundated with mail particularly if the estate is large.  Next, the executor may forward the information to an attorney and CPA.  Once the two parties finally communicate with each other, additional time may be necessary to reach an agreement.  Additional time is required to prepare the return or form.  Finally, the parties have to coordinate the signing of the return or form.  Accordingly, we request additional time to resolve any issue of multiple filings to avoid having the IRS allocate basis, a situation that none of the parties would want.  
Transfer Certificates
Notice 2011-66, Guidance I. A. Section 1022 Election states that the executor makes the Section 1022 Election by filing Form 8939.  Guidance III. Transfer Certificates Under § 20.6325-1 provides that the IRS will not issue transfer certificates with respect to the property of a nonresident decedent who is not a citizen of the United States, who died in 2010, and whose executor makes the Section 1022 Election.  
We suggest that the IRS continue to issue transfer certificates for estates of both U.S. citizens and residents and nonresident noncitizens.  Estates of 2010 decedents (irrespective of whether the decedent was a U.S. citizen or resident or nonresident) need to be able to show that they have complied by either filing Form 706 or Form 8939 to make the section 1022 election.  If the IRS is unwilling to provide transfer certificates to estates that file Form 8939, we suggest an election box on the Form 8939 clearly stating that the election is being made to elect out of the estate tax.  Such an election box might be sufficient to allow the transfer of the decedent’s property without a transfer certificate.  In the absence of such an election on the form, the IRS should provide a statement to the executor that the estate has made the section 1022 election.   
Grouping of Small Items

In estates involving a substantial number of smaller items, we suggest the IRS consider permitting the grouping of these items on Form 8939.  In the interest of tax simplification, we  suggest that any such grouping rules should be consistent with the grouping rules for estate tax purposes under Treas. Reg. § 20.2031-6(a), which allow a room-by-room itemization of household and personal effects, a grouping of articles individually worth less than $100, and an aggregate value appraised by a competent appraiser or dealer. We request that the IRS clarify that similar grouping rules apply to small items presented on Form 8939. 
Alternative Minimum Tax Basis
We want to make IRS aware of an urgent issue with which our members are struggling in trying to apply the carryover basis rules.  Under Revenue Procedure 2011-41, Section 4.02, the general basis increase is defined as the sum of the aggregate basis increase and the carryovers/unrealized losses increase under section 1022(b).  However, there is no specific reference to alternative minimum tax (AMT).  
We suggest that IRS clarify whether an executor must allocate the basis increase for both regular tax and AMT purposes, and therefore, beneficiaries will potentially receive an asset with a different basis for AMT purposes.  Furthermore, IRS should provide guidance on how carryovers/unrealized losses for AMT purposes should be treated.

We urge IRS to provide guidance regarding AMT issues as soon as possible.  Executors need certainty in order to determine whether they should elect to apply carryover basis treatment under section 1022 to estates of decedents who died in 2010.  If such election is not made, the executor may need to file a 2010 Form 706, United States Estate (and Generation-Skipping) Tax Return by September 19, 2011.
*     *     *     *     *

These comments were developed by the AICPA Carryover Basis Task Force and approved by the AICPA Trust, Estate, and Gift Tax Technical Resource Panel, the AICPA Individual Income Tax Technical Resource Panel, and the AICPA Tax Executive Committee.  

We thank you for the opportunity to present our comments and welcome the opportunity to discuss these issues further with you or others at the IRS.  Please feel free to contact F. Gordon Spoor, Chair of the AICPA Trust, Estate, and Gift Tax Technical Resource Panel, at fgs@spoorcpa.com or (727) 343-7166; Frances Schafer, Co-Chair, AICPA Carryover Basis Task Force, at fran.schafer@gt.com, or (202) 521-1511; Carol Cantrell, Co-Chair, AICPA Carryover Basis Tax Task Force, at ccantrell@bvccpa.com, or (713) 667-9147; or Melissa Labant, AICPA Technical Manager, at mlabant@aicpa.org, or (202) 434-9234.

Sincerely, 
Patricia A. Thompson, CPA
Chair, AICPA Tax Executive Committee

cc:
The Honorable William J. Wilkins, Chief Counsel, Internal Revenue Service
Mr. Jeffrey Van Hove, Tax Legislative Counsel, Department of the Treasury

Mr. Curtis G. Wilson, Associate Chief Counsel for Passthroughs and Special Industries, Internal Revenue Service

Ms. Catherine Hughes, Attorney Advisor, Treasury Department, Room 4212B

            Mr. James F. Hogan, Chief, Branch 4, CC:PSI:4, Internal Revenue Service, Room 4105
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� IRC section 705(b); Treas. Reg. § 1.705-1(b).


� Rev. Rul. 77-402, 1977-2 C.B. 222; Madorin v. Comm’r, 84T.C. 667 (1985).







