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Re:
Due Dates for Filing Form 706 and Form 8939 for 2010 and 2011 Decedents  

Dear Messrs. Shulman, Wilkins, Van Hove, and Wilson:

The American Institute of Certified Public Accountants (AICPA), the national, professional association of CPAs, with more than 370,000 members, including CPAs throughout the country, urges prompt action with regard to extending the due date of the 2010 Form 706, U.S. Estate (and Generation Skipping Transfer) Tax Return, and 2010 Form 8939, Allocation of Increase in Basis for Property Acquired from a Decedent, for estates of decedents who died in 2010, extending the time to pay any estate tax for 2010, and extending the due date of the 2011 Form 706 for estates of decedents who die in 2011.  These actions are necessary because of the lateness of the issuance of the not yet finalized 2010 Form 706 and 2010 Form 8939 and the unique situation faced by executors of 2010 estates.  In addition,  a draft of the 2011 Form 706 has not yet even been circulated.  
We request that the Treasury and the IRS announce that for all decedents who died in 2010, the due date for Form 706 or Form 8939 will be 90 days after the issuance, in final form, of whichever of the two forms, together with its set of instructions, is issued last and that the due date for the payment of any estate tax is the same as the due date of Form 706.  This will allow a reasonable period of time for the preparation and filing of either 2010 Form 706 or 2010 Form 8939, as promised by the Treasury Department and the IRS in IR-2011-33 with respect to the Form 8939.  We request that there be some procedure by which an estate can obtain an extension of time to file Form 8939 for a period of six months after its due date.  In addition, we request that the due date of the 2011 Form 706 be no earlier than 90 days after the final form and its instructions are issued. 
Background 

Section 301(a) of the Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 (2010 Tax Relief Act) reinstated the federal estate tax for estates of decedents who died in 2010.  Such estates are subject to estate tax with a $5 million exemption and a 35 percent maximum rate and receive a basis in the assets equal to their fair market value generally as of the date of the decedent’s death.  As an alternative, section 301(c) of the 2010 Tax Relief Act provides that the executor of the estate may elect out of the estate tax regime and instead apply the modified carry-over basis provisions of section 1022 to the decedent’s assets.   

In IR-2011-33 (issued March 31, 2011), the Treasury Department and the IRS state that the form to be used by those estates electing out the estate tax regime, Form 8939, Allocation of Increase in Basis for Property Acquired From a Decedent, is not due with the decedent’s final income tax return on April 18, 2011.  Rather, the manner of electing out of the estate tax and the due date for the election and for the filing of Form 8939 will be provided in future guidance.  IR-2011-33 states: “A reasonable period of time for preparation and filing will be given between issuance of the guidance and the deadline for filing Form 8939 and for electing to have the estate tax rules not apply.”  Another IRS statement
 (posted March 31, 2011) regarding Form 8939 states that the final Form 8939 will be posted at least 90 days before it is required to be filed.

Notice 2011-66, released on August 5, 2011, provides that the election out of the estate tax regime is made on Form 8939 and that the due date for filing Form 8939 is November 15, 2011.  Form 8939 has not yet been released.  IR-2011-83 (also issued on August 5, 2011) states that the IRS expects to issue Form 8939 and the related instructions early this fall.  Since Form 8939 will not be released until fall, the November 15, 2011, filing deadline gives estates less than the 90 days previously promised (in the above mentioned IRS website statement about the Form 8939) by the IRS between the date the form is released and the date the form is due.  Notice 2011-66 also states that estates are not permitted any extension of time to file Form 8939.  
Section 301(d) of the Tax Relief Act states that for decedents who died after December 31, 2009, and before December 17, 2010, the time for filing the estate tax return and the payment of estate tax “shall not be earlier than the date which is 9 months after the date of the enactment of this Act.”  Thus, the due date will not be earlier than September 19, 2011.  On August 3, 2011, the Internal Revenue Service (IRS) posted on its website the draft instructions (as of August 1, 2011) for the 2010 Form 706, U.S. Estate (and Generation-Skipping Transfer) Tax Return, for decedents who died in 2010.  The draft Form 706 instructions provide that the due date for Form 706 for decedents who died after December 31, 2009, and before December 17, 2010, is September 19, 2011.  

The first estate tax return for a decedent who died in 2011 is due October 1, 2011, less than two months from now.  Because this is the first year for the estate of a decedent to elect to allow the decedent’s spouse to use the decedent’s unused exclusion amount under section 2010(c), it will not be as easy as changing the year on the 2010 Form 706 in order to issue the 2011 return.  We note that this election must be made on a timely filed return.    
Reason for Recommendation

The September 19, 2011 date is only 6 weeks away, and the 2010 Form 706 has not yet been finalized, and the 2010 Form 8939 has not been released.  In order to make an informed choice as to whether or not to elect out of the estate tax regime and use the modified carry-over basis provisions of section 1022, an executor should have the opportunity to be fully informed about the choice.  An informed decision can be made only if the executor can study the final versions of both Form 706 and Form 8939, plus their instructions and other guidance.  In addition, many practitioners use tax software to complete their forms.  It will take time once the final versions of the forms are released for the software companies to develop the programs for completing these forms. 

Because of the lateness of the issuance of Form 706 and Form 8939 and the unique situation faced by executors of 2010 estates, we believe it is necessary that a blanket extension of time to file the 2010 Form 706 and to pay the estate tax be granted to all 2010 estates.  Without such a blanket extension, each executor will be forced to file Form 4768, Application for Extension of Time To File a Return and/or Pay U.S. Estate (and Generation-Skipping Transfer) Taxes, to obtain an extension of time.  While a six-month extension of time to file the estate tax return is automatic, there is no automatic extension of time to pay the estate tax due.  Rather, each estate must show reasonable cause under section 6161 in order to obtain an extension of time to pay the estate tax.  In addition, among other issues and concerns, it is unclear whether the filing of a Form 4768, requesting an extension of time to file Form 706 will preclude an executor from electing out of the estate tax regime once the Form 8939 is issued.  Undue burdens are placed on executors without a blanket extension of time.        

Recommendation

We suggest, therefore, that the Treasury and the IRS announce that for all decedents who died in 2010, the due date for Form 706 or Form 8939 will be 90 days after the issuance, in final form, of whichever of the two forms, together with its set of instructions, is issued last and that the due date for the payment of any estate tax is the same as the due date of Form 706.  This will allow a reasonable period of time for the preparation and filing of either Form 706 or Form 8939, as promised by the Treasury Department and the IRS in the IRS website statement about the Form 8939 with respect to the Form 8939.  It will also conform the due date of Form 706 and Form 8939 with the prior IRS statement that the due date of Form 8939 will be at least 90 days after the final Form 8939 is posted.  An estate should still be able to obtain an additional six-month extension to file Form 706 by filing Form 4768.  We also request that there be some procedure by which the estate can obtain an extension of time to file Form 8939 for a period of six months after its due date.  In addition, we request that the due date for the 2011 Form 706 for decedents who die in 2011 be no earlier than 90 days after the form and its instructions are released in final form.
If you have any questions or if we can be of further assistance, please contact F. Gordon Spoor, Chair, AICPA Trust, Estate, and Gift Tax Technical Resource Panel, at fgs@spoorcpa.com or (727) 343-7166; Frances Schafer, Vice Chair, AICPA Trust, Estate, and Gift Tax Technical Resource Panel, at fran.schafer@gt.com, or (202) 521-1511; or Eileen Sherr, AICPA Senior Technical Manager, at esherr@aicpa.org, or (202) 434-9256.

Sincerely, 
Patricia A. Thompson, CPA
Chair, AICPA Tax Executive Committee

cc:   Ms. Catherine Veihmeyer Hughes, Estate and Gift Tax Attorney Advisor, Office of Tax Policy, Treasury Department


Mr. James F. Hogan, Branch Chief – Branch 4, Passthroughs and Special Industries, IRS


Ms. Esther M. Woodworth, Reviewer, TE/GE Forms and Publications, IRS
American Institute of CPAs


1455 Pennsylvania Avenue, NW�Washington, DC 20004








� This IRS statement was posted on the IRS website on March 31, 2011, at �HYPERLINK "http://www.irs.gov/pub/irs-prior/f8939--2010.pdf"��http://www.irs.gov/pub/irs-prior/f8939--2010.pdf�.







