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The Honorable Max Baucus
The Honorable Sander M. Levin

The Honorable Charles E. Grassley
The Honorable Dave Camp
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September 21, 2010  
The Honorable Max Baucus, Chairman
The Honorable Sander M. Levin, Chairman

Senate Committee on Finance 

House Committee on Ways & Means

511 Hart Senate Office Building

1236 Longworth House Office Building

Washington, DC 20510 


Washington, DC 20515

The Honorable Charles E. Grassley 

The Honorable Dave Camp

Ranking Member



Ranking Member

Senate Committee on Finance

House Committee on Ways & Means

135 Hart Senate Office Building

341 Cannon House Office Building

Washington, DC 20510


Washington, DC 20515

RE:  
Comments on Making Permanent GSTT Technical Modifications in the Economic Growth and Tax Relief Reconciliation Act of 2001
Dear Chairmen Baucus and Levin, and Ranking Members Grassley and Camp: 
As Congress is aware, the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA) is quickly approaching its sunset on December 31, 2010.  On this date, Section 901(b) of EGTRRA provides that the “Internal Revenue Code of 1986 . . . shall be applied and administered to years, estates, gifts and transfers described in [EGTRRA] as if the provisions and amendments of [EGTRRA] had never been enacted.”  Thus, provisions in EGTRRA that have not already been extended or made permanent will expire at the end of this year unless further action is taken by Congress.

The American Institute of Certified Public Accountants (AICPA) has written to the House Committee on Ways and Means and Senate Committee on Finance on many occasions over the past 9 years commenting on estate tax reform.
  While estate tax reform has been debated in Congress many times with no agreement as to the broad scope of reform, the AICPA believes there are some estate tax provisions in EGTRRA that are not the subject of this extended debate and should be made permanent regardless of whether and when estate tax reform is accomplished.  
The AICPA urges Congress to make permanent the technical modifications in Title V, Subtitle G of EGTRRA to the generation-skipping transfer tax (GSTT) regime.
  These technical modifications are taxpayer favorable, are non-controversial, have minimal revenue effect,
 and provide relief from several GSTT “traps” that existed under the law prior to enactment of EGTRRA.

We note that the Administration’s budget proposals for fiscal year 2011 would make these GSTT technical provisions permanent as part of the broader effort to accomplish estate tax reform by making permanent certain estate, gift and GST tax provisions enacted in 2001.
  We applaud this effort to permanently extend these expiring provisions.  However, the AICPA advocates that the GSTT technical provisions in EGTRRA should be made permanent, without any interruption in their applicability, due to undue burdens upon taxpayers who relied on these provisions in managing their affairs over the past 10 years and the need for the simplicity provided by these provisions going forward.
As previously stated, Section 901(b) of EGTRRA provides that the Internal Revenue Code of 1986 shall be applied “as if the provisions and amendments of [EGTRRA] had never been enacted.”  The technical modifications to the GSTT regime in EGTRRA provided:  (1) new rules for the automatic allocation of GST exemption to transfers in trust;
  (2) retroactive allocation of GST exemption in the event of an unnatural order of death of beneficiaries of a trust;
 (3) severance of a trust to create GSTT-exempt and GSTT-nonexempt shares;
 and (4) the Secretary of the Treasury with the ability to grant Section 9100 relief in the event a taxpayer is unaware of how his or her GST exemption is allocated.
  All of these provisions were enacted to make the complicated rules of allocating GST exemption more easily administrable by taxpayers and give relief to taxpayers from the harsh consequences of misunderstanding these rules.  Interpreting Section 901(b) of EGTRRA literally as if the GSTT provisions in Title V, Subtitle G of EGTRRA were never enacted means that all GSTT planning taxpayers accomplished during the last 10 years would be undone and taxpayers would be left with widespread uncertainty as to their current GSTT position – especially those taxpayers who were granted Section 9100 relief during this period.
We note that H.R. 4154, the Permanent Estate Tax Relief for Families, Farmers, and Small Businesses Act of 2009, as passed by the House of Representatives on December 3, 2009, included certain legislative language to address repeal of the estate and GST tax, and also lifted the EGTRRA sunset on the GSTT technical provisions.  The key legislative language is in Section 2 of Division A of the bill. 

We propose that an easy legislative fix, and one that specifically targets the GSTT technical modifications, would be to have the following language (which tracks the language of Section 2, Paragraph B of Division A, as modified in brackets below) of H.R. 4154 modified as follows:

 SUNSET NOT TO APPLY.—Section 901 of the Economic Growth and Tax Relief Reconciliation Act of 2001 shall not apply to [Subtitle G of] title V of such Act.

EFFECTIVE DATE.—The amendments made by this section shall apply to estates of decedents dying, and gifts made, after December 31, 2010.
 These comments supplement our prior comments, submitted most recently on January 13, 2010.

*     *     *     *     *

The AICPA is the national professional organization of certified public accountants comprised of approximately 360,000 members.  Our members advise clients on federal, state and international tax matters and prepare income and other tax returns for millions of Americans.  Our members provide services to individuals, not-for-profit organizations, small and medium-sized businesses, as well as America’s largest businesses.  Many of our members advise taxpayers on estate and gift tax planning.

We urge you to act quickly to make permanent the GSTT technical provisions in EGTRRA.  We look forward to working with you on this issue to achieve simplicity, effectiveness, and efficiency as Congress considers this and broader legislation regarding estate tax reform. If you have any questions or if we can be of further assistance, please contact F. Gordon Spoor, Chair, AICPA Trust, Estate, and Gift Tax Technical Resource Panel, at fgs@spoorcpa.com or (727) 343-7166; Justin Ransome, Chair, AICPA Generation-Skipping Transfer Tax Task Force, at justin.ransome@gt.com, or (202) 521-1520; or Eileen Sherr, AICPA Senior Technical Manager, at esherr@aicpa.org, or (202) 434-9256.

Sincerely, 
Alan R. Einhorn
Chair, AICPA Tax Executive Committee

cc:
Lily Batchelder, Chief Tax Counsel, Senate Finance Committee


Tiffany Smith, Tax Counsel, Senate Finance Committee


John Buckley, Democratic Chief Tax Counsel, House Ways & Means Committee
Thomas Barthold, Chief of Staff, Joint Committee on Taxation

Russell Sullivan, Democratic Staff Director, Senate Finance Committee

Kolan Davis, Republican Staff Director, Senate Finance Committee

Janice Mays, Democratic Chief of Staff, House Ways & Means Committee


Jon Traub, Republican Staff Director, House Ways & Means Committee

Jeffrey Van Hove, Acting Tax Legislative Counsel, Treasury Department
Catherine Hughes, Attorney Advisor, Treasury Department, Room 4212B

The Honorable Douglas H. Shulman, Commissioner of Internal Revenue


The Honorable William Wilkins, IRS Chief Counsel

Curtis Wilson, IRS Associate Chief Counsel (Passthroughs & Special Industries)
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� The GSTT technical issue is one of several of our suggested reforms, which were previously submitted to Congress on January 13, 2010, January 21, 2009, March 11, 2008, June 22, 2006, and July 28, 2005, and included in testimony before the Senate Finance Committee on April 3, 2008.  Many of these suggestions were published in 2001 as part of the � HYPERLINK "http://tax.aicpa.org/NR/rdonlyres/7C558E55-3E42-42D0-BD2C-9612E9E313E3/0/study0227FINAL.doc" ��AICPA’s Study on Reform of the Estate and Gift Tax System�, which we provided to Congress in 2005, and included in our � HYPERLINK "http://www.aicpa.org/InterestAreas/Tax/Resources/TrustEstateandGift/Advocacy/Pages/EstateTaxReformLettersandStudies.aspx" ��AICPA testimony and letters� on estate tax reform over the past nine years.


� The � HYPERLINK "http://www.gpo.gov/fdsys/pkg/PLAW-107publ16/html/PLAW-107publ16.htm" ��EGTRRA� Title V Subtitle G GSTT technical modifications included Sec. 561 - Deemed allocation of GST exemption to lifetime transfers to trusts; retroactive allocations; Sec. 562 - Severing of trusts; Sec. 563 - Modification of certain valuation rules; and Sec. 564 - Relief provisions.


� According to � HYPERLINK "http://www.jct.gov/x-41-01.pdf" ��JCX-41-01�, these GSTT technical provisions were estimated by the Joint Committee on Taxation to cost $89 million over 10 years when considered for enactment in 2001.


� The reasons for the GSTT technical changes are explained in � HYPERLINK "http://thomas.loc.gov/cgi-bin/cpquery/?&dbname=cp107&sid=cp107bmWzI&refer=&r_n=hr037.107&item=&&&sel=TOC_124441&" ��H.Rept. 107-37� (H.R. 8) as follows:


[95] The Committee recognizes that there are situations where a taxpayer would desire allocation of generation-skipping transfer tax exemption, yet the taxpayer had missed allocating generation-skipping transfer tax exemption to an indirect skip, e.g., because the taxpayer or the taxpayer’s advisor inadvertently omitted making the election on a timely-filed gift tax return or the taxpayer submitted a defective election. Thus, the Committee believes that automatic allocation is appropriate for transfers to a trust from which generation-skipping transfers are likely to occur. 


[103] The Committee recognizes that when a transferor does not expect the second generation (e.g., the transferor’s child) to die before the termination of a trust, the transferor likely will not allocate generation-skipping transfer tax exemption to the transfer to the trust. If a transferor knew, however, that the transferor’s child might predecease the transferor and that there could be a taxable termination as a result thereof, the transferor likely would have allocated generation-skipping transfer tax exemption at the time of the transfer to the trust. The Committee believes it is appropriate to provide that when there is an unnatural order of death (e.g., when the second generation dies before the first generation transferor), the transferor can allocate generation-skipping transfer tax exemption retroactively to the date of the respective transfer to trust. [109] Complexity can be reduced if a generation-skipping transfer trust is treated as two separate trusts for generation- skipping transfer tax purposes -- one with an inclusion ratio of zero and one with an inclusion ratio of one. This result can be achieved by drafting complex documents in order to meet the specific requirements of severance. The Committee believes it is appropriate to make the rules regarding severance less burdensome and less complex. 


[113] The Committee believes it is appropriate to clarify the valuation rules relating to timely and automatic allocations of generation-skipping transfer tax exemption. 


[117] The Committee believes it is appropriate for the Treasury Secretary to grant extensions of time to make an election to allocate generation-skipping transfer tax exemption and to grant exceptions to the statutory time requirement in appropriate circumstances, e.g., when the taxpayer intended to allocate generation-skipping transfer tax exemption and the failure to timely allocate generation-skipping transfer tax exemption was inadvertent. 


[122] The Committee recognizes that the rules and regulations regarding the allocation of generation-skipping transfer tax exemption are complex. Thus, it is often difficult for taxpayers to comply with the technical requirements for making a proper election to allocate generation-skipping transfer tax exemption. The Committee therefore believes it is appropriate to provide that generation- skipping transfer tax exemption will be allocated when a taxpayer substantially complies with the rules and regulations for allocating generation-skipping transfer tax exemption. 


� See � HYPERLINK "http://www.treas.gov/press/releases/tg522.htm" �Administration’s FY2011 Budget Proposals� regarding “Make Permanent Certain Tax Relief Enacted in 2001 and 2003; Permanently Extend Certain Provisions of the 2001 Tax Relief and the 2003 Jobs and Growth Tax Relief.”


� See Sec. 561 of EGTRRA.


� Id.


� See Sec. 562 of EGTRRA.


� See Sec. 564 of EGTRRA.


� See Footnote 4.







