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The Honorable Max Baucus
The Honorable Sander Levin

The Honorable Charles Grassley
The Honorable Dave Camp
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November 16, 2010  
The Honorable Max Baucus, Chairman
The Honorable Sander Levin, Chairman

Senate Committee on Finance 

House Committee on Ways & Means

511 Hart Senate Office Building

1236 Longworth House Office Building

Washington, DC 20510 


Washington, DC 20515

The Honorable Charles Grassley 

The Honorable Dave Camp

Ranking Member



Ranking Member

Senate Committee on Finance

House Committee on Ways & Means

135 Hart Senate Office Building

341 Cannon House Office Building

Washington, DC 20510


Washington, DC 20515

RE:  
Request for Legislation Permitting Administrative Relief for Certain Late Lifetime Qualified Terminable Interest Property Elections and Certain Late Qualified Revocable Trust Elections
Dear Chairmen Baucus and Levin, and Ranking Members Grassley and Camp: 

As we stated in a letter submitted to Congress on September 21, 2010, the American Institute of Certified Public Accountants (AICPA) continues to encourage Congress to extend and make permanent the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA), Title V, Subtitle G technical modifications to the generation-skipping transfer tax (GSTT) regime.
  These technical modifications are taxpayer favorable, are non-controversial, have minimal revenue effect (estimated in 2001 at $89 million over 10 years per JCX-41-01), and provide relief from several GSTT “traps” that existed under the law prior to enactment of EGTRRA (see H.Rept. 107-37).  We hope that when Congress makes those much needed GSTT technical modifications permanent, Congress also includes other needed technical changes to permit administrative relief (i.e., granting the Internal Revenue Service (IRS) permission to grant section 9100 relief) for certain late or defective lifetime (i.e., inter vivos) qualified terminable interest property (QTIP) elections and for late elections by certain qualified revocable trusts (QRTs) to be treated as part of a decedent’s estate.   

QTIP Election 
Transfers of property interests that meet the requirements to be a QTIP are eligible for the marital deduction for gift and estate tax purposes if the QTIP election is made.  For QTIP transfers made when an individual dies in a year other than 2010, the QTIP election must be made by the decedent's executor on the Federal estate tax return.  For an inter vivos QTIP transfer, the QTIP election must be made on the Federal gift tax return for the calendar year in which the interest is transferred.  A QTIP election, once made, is irrevocable. 

The IRS has the authority to provide taxpayers relief from certain missed or late elections by granting extensions of time to make those elections.  This relief, known as section 9100 relief, requires the taxpayer to establish to the satisfaction of the IRS Commissioner that the taxpayer acted reasonably and in good faith, and the grant of relief will not prejudice the interests of the Government.  Section 9100 relief is available for elections, the timing of which is prescribed by regulation (Treas. Reg. § 301.9100-3(a)), rather than by statute.  
Section 9100 relief has been available for failures to make a QTIP election on a Federal estate tax return for over two decades, since the deadline for making that election is prescribed by regulation (Treas. Reg. § 20.2056(b)-7(b)(4)(i)).  For an inter vivos QTIP, section 2523(f)(4)(A) provides that the QTIP election shall be made on or before the date prescribed by section 6075(b) for filing a gift tax return with respect to the transfer.  Because the statutory language of the gift tax and estate tax QTIP provisions is different, the IRS has determined that the deadline for making the gift tax QTIP election is statutory, and, therefore, section 9100 relief is not available.  See PLR 9641023 (July 10, 1996).  The present situation imposes a hardship on taxpayers as it provides no remedy – other than a malpractice action – for a taxpayer who loses the gift tax marital deduction due to an error on the part of the taxpayer’s advisor.  

We note that legislation to provide administrative relief for inter vivos QTIP elections has been introduced previously and was even reported by the Senate.  Specifically, in the 109th Congress, on June 28, 2006, S. 1321, the Telephone Excise Tax Repeal Act of 2005, as reported by the Senate, included Section 713, Administrative Relief for Certain Late Qualified Terminable Interest Property Elections (see Report 109-336 and JCX-28-06).  In addition, on July 25, 2006, H.R.5884, was introduced in the House of Representatives to authorize the Secretary of the Treasury to extend the date for making a gift tax QTIP election.  

This gift tax relief is important because it would extend to the gift tax the same relief that is available for errors on estate tax returns concerning the identical issue.  In addition, a QTIP election does not forgive estate or gift tax, it merely defers imposition of the tax until the death of the donee spouse.  Therefore, this provision would be of minimal cost (estimated in 2006 at $2 million over 10 years per JCX-29-06).

QRT Election

Effective with respect to estates of decedents who die after August 5, 1997, an election may be made to have certain revocable trusts treated and taxed as part of the decedent’s estate.  If both the executor (if any) of an estate and the trustee of a QRT elect the treatment provided in section 645 (originally enacted as section 646), the trust is treated and taxed for income tax purposes as part of the estate (and not as a separate trust) during the election period.  Section 645(c) provides that the election to treat a QRT as part of the decedent’s estate shall be made not later than the time prescribed for filing the return of tax imposed for the first taxable year of the estate (determined with regard to extensions). 

Because the time for making the election to treat the QRT as part of the estate is prescribed by statute, we believe that the IRS would take the position that it does not have the authority to grant relief for late elections.  Decedent’s estates that do not make the election timely have no recourse to cure the problem and are disadvantaged because of the errors committed by their tax advisors.    

Details of the QTIP and QRT Proposals
The problems for late QTIP and QRT elections are similar to the problem that existed with the allocation of GST exemption prior to EGTRRA.  There, the time for making an allocation of GST exemption was fixed by statute, and numerous taxpayers were being penalized for the failures of their lawyers and accountants to properly make the allocation.  EGTRRA added section 2642(g)(1)(B) of the Code, which states “[f]or purposes of determining whether to grant relief under this paragraph, the time for making the allocation (or election) shall be treated as if not expressly prescribed by statute.”  That language opened up the possibility of section 9100 relief for failed allocations of GST exemption.  Given that statutory authority, the IRS has granted 9100 relief in hundreds of cases.

We urge the enactment of legislative provisions stating that the due dates for the inter vivos QTIP election and for the QRT election to be part of the estate are treated as if not prescribed by statute.  These proposals would make the same sort of statutory change in section 2523(f)(4) and section 645(c) as was done by EGTRRA in section 2642(g)(1)(B), so that taxpayers would not be penalized for the errors of their lawyers or accountants in failing to make a QTIP election on the Federal gift tax return or a QRT election to be part of an estate on the estate’s first Federal income tax return.  The provisions would apply to requests for relief pending on or filed after the date of enactment with respect to elections due before, on, or after such date.  These proposed prospective effective dates are similar to the prospective effective date provision applicable to the GST exemption relief in EGTRRA. 

These comments supplement our prior comments, submitted most recently on January 13, 2010 and September 21, 2010.

*     *     *     *     *

The AICPA is the national professional organization of certified public accountants comprised of approximately 360,000 members.  Our members advise clients on federal, state and international tax matters and prepare income and other tax returns for millions of Americans.  Our members provide services to individuals, not-for-profit organizations, small and medium-sized businesses, as well as America’s largest businesses.  Many of our members advise taxpayers on estate and gift tax planning.

We urge you to act quickly to permanently extend the GSTT technical modifications and include a technical modification to allow administrative relief for certain late QTIP and QRT elections.  We look forward to working with you on this issue to achieve simplicity, effectiveness, and efficiency as Congress considers this and broader legislation regarding estate tax reform.  If you have any questions or if we can be of further assistance, please contact Francis Schafer, Chair, AICPA Elections Task Force, at fran.schafer@gt.com, or 202 521-1511; F. Gordon Spoor, Chair, AICPA Trust, Estate, and Gift Tax Technical Resource Panel, at fgs@spoorcpa.com, or (727) 343-7166; or Eileen Sherr, AICPA Senior Technical Manager, at esherr@aicpa.org, or (202) 434-9256.

Sincerely, 

Patricia A. Thompson
Chair, AICPA Tax Executive Committee

American Institute of CPAs


1455 Pennsylvania Avenue, NW�Washington, DC 20004








�  A letter specifically addressing the 2001 EGTRRA GSTT changes was submitted to Congress on � HYPERLINK "http://www.aicpa.org/InterestAreas/Tax/Resources/TrustEstateandGift/Advocacy/DownloadableDocuments/Estate%20Tax%20Reform%20Advocacy%20Documents/Letter_to_Congress_GSTT_Provisions%209%2021%2010.doc" ��September 21, 2010�. The GSTT technical issue was one of several of our suggested reforms, which were previously submitted to Congress on January 13, 2010, January 21, 2009, March 11, 2008, June 22, 2006, and July 28, 2005, and included in testimony before the Senate Finance Committee on April 3, 2008.  Many of these suggestions were published in 2001 as part of the � HYPERLINK "http://tax.aicpa.org/NR/rdonlyres/7C558E55-3E42-42D0-BD2C-9612E9E313E3/0/study0227FINAL.doc" ��AICPA’s Study on Reform of the Estate and Gift Tax System�, which we provided to Congress in 2005, and included in our � HYPERLINK "http://www.aicpa.org/InterestAreas/Tax/Resources/TrustEstateandGift/Advocacy/Pages/EstateTaxReformLettersandStudies.aspx" ��AICPA testimony and letters� on estate tax reform over the past nine years.










