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The American Institute of Certified Public Accountants thanks the House Small Business Committee for the opportunity to submit this statement for the hearing on IRS oversight and tax compliance.

The AICPA is the national, professional organization of certified public accountants comprised of approximately 350,000 members.  Our members advise clients on federal, state, and international tax matters and prepare income and other tax returns for millions of Americans.  They provide services to individuals, not-for-profit organizations, small and medium-sized businesses, as well as America’s largest businesses.  It is from this broad perspective that we offer our comments today.

Our comments focus on a number of significant issues involving IRS oversight and tax compliance.  In section one on tax law complexity and simplification, the AICPA addresses: (a) the alternative minimum tax; (b) estate tax reform; and (c) the tax treatment of cell phones and personal digital assistants as “listed property.”  Section two, involving tax administration and compliance, focuses on: (a) the section 7216 regulations; (b) penalty reform; (c) the IRS’s e-file strategy; (d) the tax gap and stakeholder outreach; and (e) offers in compromise.
SECTION ONE:
TAX LAW COMPLEXITY AND SIMPLIFICATION
A.
ALTERNATIVE MINIMUM TAX

Our tax laws give special treatment to certain types of income and allow special deductions for certain expenses.  These laws enable some taxpayers with substantial economic income to significantly reduce or eliminate their regular tax.  The alternative minimum tax (AMT) was created to ensure that all taxpayers pay a minimum amount of tax on their economic income.

The AMT is one of the tax law’s most complex components.  In fact, the AMT is a separate and distinct tax regime from the “regular” income tax.  Internal Revenue Code sections 56 and 57 create AMT adjustments and preferences that require taxpayers to make a second, separate computation of their income, expenses, allowable deductions and credits under the AMT system.  Taxpayers who own businesses must also maintain annual supplementary schedules used to compute these necessary adjustments and preferences for many years to calculate the treatment of future AMT items and, occasionally, receive a credit for them in future years. Calculations governing AMT credit carryovers are complex and contain traps for unwary taxpayers.

Often, taxpayers cannot calculate AMT directly from information reported on their regular tax return, which makes the computations extremely difficult for taxpayers preparing their own returns.  Including adjustments and preferences from pass-through entities also contributes to AMT complexity.  This complexity also affects the IRS’s ability to meaningfully track compliance with the AMT.

Although most sophisticated taxpayers are aware of the AMT and that they may be subject to its provisions, the majority of middle-class taxpayers have never heard of the AMT and are unaware that it may apply to them.  Unfortunately, the number of taxpayers facing potential AMT liability is expanding exponentially due to: (1) “bracket creep;” and (2) classifying as “tax preferences” the commonly used personal and dependency exemptions, standard deductions, and itemized deductions for taxes paid, some medical costs, and miscellaneous expenses. 

Approximately 4 million taxpayers were subject to AMT in 2007.  “The Emergency Economic Stabilization Act of 2008,” passed on October 3, 2008 included an AMT patch for 2008 to insulate middle class taxpayers from the reach of the AMT.  On March 27, 2009 the Tax Policy Center released estimates of current individual AMT distribution and liability, including 10-year projections for the tax.  Under current law, 43.1 million taxpayers would be subject to AMT by 2019.
Due to the increasing AMT complexity, the AMT’s impact on unintended taxpayers, and AMT compliance problems, the AICPA supports repealing the individual AMT altogether.  However, we recognize that simply eliminating the AMT would generate a new set of problems given the large loss of tax revenue that would accompany such a move.  Consequently, the AICPA urges Congress to consider alternative solutions that we believe should reduce or eliminate most of the complexity and unfair impact of the AMT as currently imposed.
B.
ESTATE TAX REFORM

The Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA) phased out the estate tax over several years and completely in 2010; then in 2011, reinstates it back up to full pre-EGTRRA 2001 levels -- $1 million per person estate tax exemption and 55 percent maximum estate tax rate.  Over the past few years, Congress has been considering possible transfer tax reforms to deal with the uncertainty and frustration of taxpayers and practitioners regarding the possible reinstatement of the estate tax in 2011. 

As Congress considers various issues and alternatives with regard to estate tax reform in 2009, the AICPA encourages Congress to make permanent changes to the estate tax prior to the current law expiring in 2010 in order to provide certainty to taxpayers.  The AICPA developed and sent to Congress in 2005, 2006, 2008, and most recently in January 2009, a priority list of suggested reforms of the current estate and gift tax system.  Many of these suggestions were published and sent to Congress in 2001 as part of the AICPA’s Study on Reform of the Estate and Gift Tax System.  That study focused on the complexity of the current system, taxpayer planning and compliance burdens, ease of administration and revenue constraints.  The AICPA study remains a timely and relevant analysis of the current transfer tax system.  As Congress considers whether significant reform of the U.S transfer tax system is appropriate at this time, the study could serve as a valuable resource. 

The AICPA recommendations include: 
1)
Increasing (and indexing for inflation) the exemption to eliminate the filing and tax burdens for all but the very wealthiest Americans; 
2)
Retaining the full step-up in basis for inherited assets and avoid the complexities of carryover basis; 
3) 
Creating a uniform exemption amount for estate, gift, and GSTT purposes; 
4) 
Making permanent the technical changes Congress made to the generation-skipping transfer tax (GSTT) in 2001;

5)
Reinstating the full state estate tax credit, or provide another mechanism (such as a surtax) that would allow states to uniformly “piggyback” on the federal estate tax;

6)
Providing broad-based liquidity relief, rather than targeted relief provisions; 

7)
Making the top estate tax rate no higher than the maximum individual income tax rate; and

8) Provide portability of the estate, gift and GSTT exemptions to a surviving spouse to simplify estate planning and estate administration for married couples.

The AICPA also co-sponsored the 2004 Report on Reform of Federal Wealth Transfer Taxes, developed by the Task Force on Federal Wealth Transfer Taxes, a joint effort of the AICPA, ABA, and several other organizations.  Like the 2001 study, the 2004 report provides diverse views and perspectives on many issues concerning the current federal wealth transfer tax system and the changes made to that system by the Economic Growth and Tax Relief Reconciliation Act of 2001.  The 2004 report suggests options for Congress to consider, but does not make specific recommendations for legislative or regulatory action.
C.
Remove cell phones and other personal digital assistants (PDAs) from classification as “listed property”

Congress created the listed property rules in 1984 to discourage the personal use element of certain property, such as luxury automobiles.  Cell phones were added to the definition of listed property in 1989; at that time, the cost of such phones was relatively expensive and the use of such devices in daily business activities was far from the norm.

Including cell phones as listed property limits the use of accelerated depreciation and expensing of such phones unless the employer and employee substantiate a certain amount of business use of the phone through adequate records.  Also, the value of personal use of the phones is treated as wages for employment tax purposes and reported on Form W-2.  In order to quantify the personal use, the regulations require detailed records for every business call, including: (1) who was on the call; (2) their relationship to the organization; (3) the business purpose; (4) the date; (5) the time; and (6) the cost of the call.  

Today’s technology and business expectations are clearly different from that which existed when cell phones were classified as listed property.  For this reason, we support H.R. 690 and S. 144, the MOBILE Cell Phone Act of 2009 (Modernize Our Bookkeeping In the Law for Employee’s Cell Phone Act of 2009).  The bill recognizes that cell phones and other PDAs cost a small fraction of what they did in 1989, and they are often provided at no cost when the buyer agrees to a multiple-year contract.  Furthermore, most cell phone/PDA contracts now provide for unlimited minutes for a fixed fee.  The use of cell phones and PDAs is expected by businesses as the norm, for connecting to their employees 24/7.  The prevalent use of these devices has made them the equivalent of a landline phone, for which detailed recordkeeping has never been required.  According to a 2004 NFIB Small Business Poll, 78% of small business owners use a cell phone for business purposes. For further reference, see the House Small Business Committee report at: http://www.house.gov/smbiz/reports2008/embargoed-small-business-committee-tax-report.pdf.
By removing cell phones and other PDAs from classification as listed property, H.R. 690 and S. 144 alleviate the need for taxpayers to deal with the onerous recordkeeping requirements under the listed property rules in an area no longer considered potentially abusive.  In this way, the bills lessen the possibility of penalties being imposed on taxpayers, tax return preparers, and tax exempt organizations.   

SECTION TWO:  TAX ADMINISTRATION AND COMPLIANCE
A.
Section 7216 Regulations
On January 1, 2009, new IRS regulations under Internal Revenue Code section 7216 became effective.  Treas. Reg. section 301.7216 represents a modification of previous regulations that had remained largely unchanged for 30 years.  The newly revised regulations attempt to address modern return preparation practices, including electronic filing and the cross marketing of financial and commercial products and services by tax return preparers.    

Unfortunately, the regulations are having a significant impact on the office operations and procedures of tax return preparers.  Many preparers label the regulations: (1) as very burdensome to implement; and (2) as having negative impacts on long-term client relationships.  These preparers find the regulations challenging to the daily practices because -- absent a specific exception -- Treas. Reg. section 301.7216 generally prohibits the “disclosure” or “use” of tax return information without the client’s explicit, written consent.  In general, a “disclosure” of tax return information involves a disclosure by the preparer of a client’s return information to a third party.  A “use” of tax return information generally involves the use of the return information by the preparer potentially for the purposes of offering non-tax services to the taxpayer.   

Preparers are very concerned about issues relating to their office operations and procedures, which to a non-tax professional might be considered small or mundane; but to a preparer (in a traditional practice) seem large and overwhelming due to the fact a violation of section 7216 involves criminal sanctions.  Under section 7216, a tax return preparer is subject to a criminal penalty for “knowingly or recklessly” disclosing or using tax return information.  Each violation of section 7216 could result in a fine of up to $1,000 or one year imprisonment, or both.  Internal Revenue Code section 6713, the companion civil penalty, imposes a $250 penalty on a preparer for each prohibited disclosure or use of the return information.  

Numerous scenarios exist in which preparers find the regulations impeding the delivery of services in normal client relationships.  For example, even when a client calls a tax preparer to send the client’s return to the local bank -- in order to facilitate a loan -- is seen as triggering the need for the client to sign a written consent prior to release of the return.  In another example, it is even unclear as to whether a preparer can send clients a newsletter containing both tax and non-tax economic/business information without first obtaining the client’s written consent.    

The AICPA and other tax professional organizations are consulting with the IRS on the impact of the regulations on the traditional practices of tax return preparers.  We are seeking clarification and further guidance from Treasury and IRS to mitigate the burdens the regulations are placing on the office procedures of accounting firms.  Additional guidance from the government might include (among other options) release of a notice, additional frequently asked questions (FAQs), and other administrative relief.  We are hopeful that the tax preparer community’s fairly intensive dialogue with the government will lead to such guidance once the current filing season is completed.

B
Penalty Reform

According to the National Taxpayer Advocate
, the number of civil tax penalties has increased from approximately 14 in 1954 to over 130 in 2009.  As a result of this proliferation in penalties, the AICPA believes that, once again, there is a need for Congress to perform a comprehensive review of the penalty provisions in the Internal Revenue Code and to make necessary reforms to ensure that penalties are appropriately and fairly designed and applied to accomplish their purpose. 

It has been 20 years since the AICPA worked with Members of Congress, the Internal Revenue Service, other tax practitioners, and business groups in connection with the last major reform of the federal tax penalty provisions. The result of those efforts was the Improved Penalty Administration and Compliance Tax Act of 1989 (“IMPACT”).  Since that time, a number of revisions to the penalty provisions have been made or proposed.  Also since that time, questions have been raised regarding the appropriate administration of the penalty provisions. 

The AICPA has recently formed its own task force to review the current penalty regime.  We hope to share the results of our review with Treasury and the IRS and welcome the opportunity to work with Congress on any future efforts in this area.  In the meantime, we urge Congress to stay true to the philosophy behind IMPACT (i.e., that the purpose of penalties is to encourage voluntary compliance) when drafting future penalty legislation.
C.
IRS’s e-file strategy 

The AICPA appreciates: (1) the benefits electronic filing offers to tax administration and taxpayers; and (2) the successes the IRS has had with its electronic tax filing (e-filing) program during recent filing seasons, successes due in large part to the Service’s vigorous efforts to gain the input and involvement of affected parties.

The IRS has closely collaborated with the AICPA since 2006 on the Service’s rollout of the mandatory large corporate and exempt organizations e-file programs on the MeF platform; and also with respect to its rollout during the 2007 filing season of the large partnership e-file program on the MeF platform.  With respect to these e-file programs, the AICPA played a proactive role in surfacing issues and solutions that ultimately contributed to the success of e-file.  We plan to continuing working closely with the Service to meet its expectations for these programs for the 2009 filing season; and with respect to its future rollout of the Form 1040 MeF program.

We support using the AICPA/IRS collaborative model for e-file for other customer outreach initiatives involving the Service, especially from the perspective of encouraging voluntary compliance.  In general, we wholeheartedly support efforts by the Service to reach out to the AICPA and other stakeholders as much in advance as possible prior to the Service’s implementation date for a new program.  By doing this the IRS will receive constructive feedback about the pending new program, input that will likely improve the program upon implementation; and such stakeholder outreach is likely to garner a higher degree of stakeholder “buy-in” or support for the program.

D.
the Tax gap and stakeholder outreach 

The AICPA supports the suggestion by National Taxpayer Advocate Nina Olson that the IRS place a significant effort on understanding the tax gap and the non-compliance rates associated with small business taxpayers.  According to IRS statistics, non-compliance by small business is the single largest component of the tax gap, representing about 44 percent of the gross federal tax gap of $345 billion.

While we support the concept of increased enforcement to address the tax gap, we recognize (like the National Taxpayer Advocate) that the IRS should increase its focus on educating small businesses as opposed to solely relying on its enforcement apparatus.  Ms. Olson’s 2006 report to Congress suggests increasing the scope and reach to the small business community of the Small Business/Self-Employed Division’s Communication, Liaison, and Disclosure (CLD) function.  We support an increase in resources for CLD, as well as enhancement of CLD’s educational component.

CLD is doing a very commendable job in serving the small business and tax professional communities in terms of its stakeholder outreach efforts, despite the reduction in staff and resources that took place a few years ago.  We do believe a further commitment to programs like the Service’s Small Business Tax Workshops and its online resources such as the Small Business and Self-Employed Online Classroom, Small Business Resource Guide, and the Virtual Small Business Tax Forum are positive endeavors.  In order to enhance further development of these types of products, it would be helpful for the SB/SE Division to study the market penetration and use of these programs by small firms.

The AICPA does recognize that the Service heavily relies on irs.gov and the Internet to accomplish much of its “customer outreach” to small business.  We appreciate the Service’s understanding that a substantial majority of small businesses rely on CPAs and other tax professionals to prepare their tax returns and provide professional advice.  For this reason, the Service heavily utilizes the AICPA and other professional associations to assist the government in its outreach efforts to the business community on key tax administration issues.

E.
Offers in Compromise
Under section 7122(c)(1) of the Internal Revenue Code, if a taxpayer submits a lump-sum offer in compromise (i.e., an offer of payments involving 5 or fewer installments) to compromise a tax debt, the taxpayer is generally required to submit a payment of 20 percent of the offer amount to the Service upon submission of the offer application.  Low income taxpayers (persons with incomes below 250 percent of the federal poverty thresholds) are generally exempt from the 20 percent payment requirement.

Resolving outstanding tax liabilities efficiently is necessary for good tax administration and reduction of the tax gap.  The IRS should have the opportunity to review offers and determine whether accepting an offer is in the best interest of the government. The IRS should use offers in compromise as one of the many tools to collect the proper amount of tax.  However, the 20 percent requirement of current law has discouraged taxpayers from seeking opportunities to settle tax liabilities with the government.  

According to the National Taxpayer Advocate’s 2007 Annual Report to Congress, in about 70 percent of the offers accepted by the IRS prior to implementation of section 7122(c)(1), the 20 percent payment amount was not available from the taxpayer’s liquid assets.  Thus, taxpayers are invariably forced to turn to family and friends to raise the necessary funds to cover the 20 percent payment amount otherwise required for submission of an offer application.   Some commentators are concerned that, unfortunately, family and friends of the taxpayer may be reluctant to provide the taxpayer with the necessary funds for the partial payment amount, particularly when informed that the payment amount is nonrefundable, even when the offer is not otherwise accepted later (creating a situation that could be construed as a barrier to settling tax debts for many taxpayers).


Although proponents of the 20 percent partial payment amount under section 7122(c)(1) believe the partial payment amount is effective in eliminating the submission of frivolous offers, it appears that the real effect of the 20 percent requirement is to discourage the submission of a large number of legitimate offers.  

Especially during a time of economic downturn, we urge Congress to repeal the 20 percent partial payment measure, as well as take other appropriate steps to increase the number of offers accepted.
� See the National Taxpayer Advocate’s 2008 Annual Report to Congress, December 31, 2008, page 414.


� See IRS Modernized e-File Form 1040 Status Report, dated January 2008, as provided by the IRS to the AICPA and posted to aicpa.org at URL:  http://tax.aicpa.org/NR/rdonlyres/8F52D6AA-A50D-466D-BD91-2C62C73FB8BD/0/1040_MeF_Overview__AICPA_012008.ppt.


� See the National Taxpayer Advocate’s 2006 Annual Report to Congress, December 31, 2006, page 174.
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