ORAL TESTIMONY OF JEFFREY A. PORTER
ON BEHALF OF THE

THE AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS

BEFORE 
THE UNITED STATES HOUSE OF REPRESENTATIVES

COMMITTEE ON THE JUDICIARY

SUBCOMMITTEE ON REGULATORY REFORM, 
COMMERCIAL AND ANTI-TRUST LAW

Hearing On

H.R. 1129
The “Mobile Workforce State Income Tax Simplification Act of 2013”
April 29, 2014

Chairman Bachus, Ranking Member Johnson, and Members of the Subcommittee, thank you for the opportunity to testify today in support of H.R. 1129, the Mobile Workforce State Income Tax Simplification Act of 2013.  My name is Jeffrey Porter.  I am a CPA in Huntington, West Virginia and Chair of the Tax Executive Committee of the American Institute of Certified Public Accountants.  The AICPA is the world’s largest member association representing the accounting profession, with more than 394,000 members in 128 countries and a 125-year heritage of serving the public interest.  
H.R. 1129 is an important step in state tax simplification.  We believe the bill provides relief, which is long-overdue, from the current web of inconsistent state income tax and withholding rules on nonresident taxpayers that impact both employers and employees.
After taking into consideration their costs for processing non-resident tax returns with only a small amount of tax liability, we believe states receive a minimum benefit (if any) from the tax revenue that results from an employee filing a return for just a few days of work.  We believe Congressmen Coble and Johnson have reached a good balance, between the states’ rights to tax income from work performed within their borders, and the needs of individuals and businesses to operate efficiently in this economic climate.  
The state tax rules applicable to nonresidents are inconsistent and often bewildering to multistate employers and employees.  Many states tax income earned within the state even if the employee only works in the state for one day.  Some of the states have a de minimis number of days or de minimis earnings amount before requiring employers to withhold tax on non-residents, or subjecting employees to tax.  However, the minimum thresholds are not administered in a uniform manner.  For example, a non-resident is subject to tax after working 59 days in Arizona, 15 days in New Mexico, and 14 days in Connecticut.

Other states have a de minimis exemption based on the amount of the wages earned, either in dollars or as a percent of total income.  For example, employers are required to withhold in a non-resident state after an employee earns $1,500 in Wisconsin, $1,000 in Idaho, $800 in South Carolina, and $300 a quarter in Oklahoma.  Some states have thresholds which are set at the state’s personal exemption, standard deduction, or filing threshold, which sometimes change each year.  

Some states exempt, and some do not exempt, from the withholding requirement the income earned from certain activities, including training, professional development, or attending meetings.  Sometimes, the exemptions only cover withholding; they do not address the non-resident taxpayer’s filing requirement or tax liability.  

It is also important to note that approximately one-third of the states have entered into reciprocity agreements under which one border state agrees not to tax another border state’s residents’ wages, and vice versa.  However, not all states have reciprocity agreements, and the agreements that exist, are primarily geared toward employees who ordinarily commute a few miles a day to particular adjoining states.  The reciprocity rules normally do not apply to individuals who regularly travel greater distances.
Because of this gap, I prepare a significant number of nonresident state tax returns for individuals who must travel for work.  For example, it is not unusual for construction workers to travel to a plant shutdown to work for only a couple of weeks.  I also know electrical linemen who go from one natural disaster area to the next to restore power after hurricanes and floods.  I have filed income tax returns in as many as 10 different states in a year for one of these workers.  
Other everyday examples include a real estate developer’s employee who travels to 20 states to visit prospective sites and spends less than a day in each state, or a store manager who attends a half-day regional meeting in an adjoining state, with some of these meetings occurring only twice a year.  Another example is a car salesman who lives and primarily works in Ocean City, Maryland and occasionally has to drive a car to another dealer in Rehoboth Beach, Delaware. 

Unfortunately, employers need to understand and comply with all of the variations from state to state, and some states have extremely complicated rules.  For example, Georgia requires withholding when a non-resident employee works more than 23 days in a calendar quarter in Georgia, or if 5% of total earned income is attributable to Georgia, or if the compensation for services in Georgia is more than $5,000.  The employer must determine and calculate each of the three thresholds to determine when to withhold for each employee working occasionally in that state. 

The current situation of having to withhold and file many state non-resident tax returns for just a few days of work in various states is too complicated for both employers and employees.  The AICPA urges this Committee to pass H.R. 1129 and help all the taxpayers in the country ease their non-resident state income tax withholding and compliance burdens.  The bill provides national uniformity and a reasonable 30 day de minimis threshold.  Therefore, the AICPA strongly supports H.R. 1129 and respectfully commends the co-sponsors of this legislation for the development of this reasonable and much needed bi-partisan bill.
Again, thank you for the opportunity to testify, and I would be happy to answer any questions you may have.
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