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Good morning.  My name is Edward Karl and I am the Vice President – Taxation of the American Institute of Certified Public Accountants. I appreciate the opportunity to provide our comments on the proposed amendments to Circular 230. 
Despite the concerns we have previously expressed about the breadth of the IRS proposed paid tax return preparer registration program, the final regulations under section 6109 did not limit the applicability of the PTIN requirement to signing preparers by exempting non-signing staff supervised by a federally authorized tax practitioner.  Nonetheless, we are encouraged by the September 28, 2010 press release that the IRS is considering exempting employees of certain professional firms that would fall under the section 6109 definition of tax return preparer from the testing and continuing education requirements.  For reasons previously articulated, we strongly urge Treasury and IRS to exempt the non-signing staff of CPA firms from the testing and continuing education requirements.  
There is one aspect of the non-signing preparer issue that I would like to discuss this morning.  AICPA does not believe that student interns should be included in the tax return preparer registration program.  Subjecting student interns to the additional burdens and costs of the regime will deter interest in tax accounting internships, both on the part of students and accounting firms, and will do little to further the stated goals of the IRS in implementing the program.  The intern training programs at CPA firms result in better-prepared tax accounting professionals that can further the IRS’s goal of increasing taxpayer compliance.  
Regarding proposed section 10.9, we appreciate that Treasury and IRS seek to ensure the provision of quality continuing education programs as part of the proposed modifications to Circular 230.  However, we are concerned that the Proposed Regulations fail to recognize both the volume of courses that will require IRS approval and the timeliness required in the approval process.  We, therefore, strongly recommend that Treasury and IRS exempt from the approval process set forth in proposed section 10.9(a)(2) those programs offered by continuing education providers described in section 10.9(a)(1)(ii), including AICPA and organizations that are members of the NASBA National Registry of CPE Sponsors.  The requirement to have these programs approved by OPR would result in a significant burden on both the IRS and continuing education providers.  However, if our recommendations are not adopted, an integral part of the design of the approval process should include a dialog with AICPA and NASBA as well as other professional education providers.  

The Proposed Regulations also seek comment on whether a tax return preparer who solely prepares tax returns other than Form 1040 series returns should be permitted to prepare those other tax returns without successfully completing any examination.  Given the high costs and burdens of competency testing, we believe that the IRS should delay implementation of any testing regime until it can be ascertained that the benefits outweigh the immense costs.  The IRS should first evaluate whether the use of PTINs and extension of Circular 230 to all practitioners, combined with IRS tracking initiatives, is sufficient to address unethical and incompetent tax return preparation.  Notwithstanding our overall concerns with an examination process, we support an exemption from competency testing for those tax return preparers that solely prepare returns other than Form 1040 series returns. 

In light of our previously submitted comments on the topic, we were disappointed to see in the PTIN Regulations that the Service adopted the term “registered tax return preparer” to refer to the new category of practitioners who are not licensed attorneys, CPAs or enrolled agents.  We believe the term “authorized tax return preparer” is more appropriate with respect to the new category.  Use of the term “registered” tends to imply a higher level of professional capability and education and could mislead the public.  We feel compelled to express this concern again given the confusion that the term will create in the marketplace.  

Turning away slightly from the preparer regulation initiative, the preamble to the Proposed Regulations notes that the standards in section 10.34(a) with respect to tax returns are being re-proposed to provide broader guidelines that are more appropriate for professional ethics standards.  In general, we believe that these proposed standards strike a reasonable balance in attempting to establish an equitable framework for applying sanctions under professional ethics standards while maintaining consistency to the extent possible with tax return preparer standards under IRC section 6694, provided certain terms used in the proposed standards are further defined and limited.

First, the recognition that a practitioner should only be subject to discipline after willful, reckless, or grossly incompetent conduct is already present in Circular 230.  We are concerned that references in sections 10.34 and 10.52 that define reckless behavior and gross incompetence may be inconsistent. We further note that OPR may be considering a potential change in the definition of the “willfulness” standard historically applied by OPR.  Practitioners should have a clear understanding of the nature of behavior that will subject them to sanction.

Furthermore, we continue to be concerned about the need for a clearly defined objective test for determining what constitutes a “tax shelter.”  By incorporating the IRC section 6694 definition of “unreasonable position” in the proposed section 10.34 return reporting standards, the IRS will be incorporating uncertainty into Circular 230.  Various cross-references subject the term “tax shelter” to a possible expansive definition of “significant purpose” which could bring many ordinary business transactions within the scope of tax shelters.  Such a broad application would not appear to be consistent with the underlying legislative intent and history.  
To address these issues, we recommend that a principles-based approach be adopted in section 10.34(a) to state that a practitioner may be subject to discipline under Circular 230 for willfully, recklessly, or through gross incompetence failing to meet the preparer penalty standards under IRC section 6694.  
Section 10.36 currently requires practitioners with oversight authority and responsibility for a firm’s practice of providing advice concerning federal tax issues to take reasonable steps to ensure that the firm has adequate procedures in place for purposes of complying with section 10.35 and to take prompt action to correct noncompliance.  The Proposed Regulations would dramatically expand the scope of section 10.36.  The preamble to the Proposed Regulations indicates that the procedures to ensure compliance are being expanded to include practice involving tax return preparation activities.  However, as written, the provision could be read as extending coverage to all of Circular 230. We recommend the provision be revised to better reflect the preamble’s stated goal.
Also, our membership includes every size business from sole proprietorships to the largest accounting firms.  Thus, we appreciate the recognition that the procedures to ensure compliance should be applied in a flexible way that is not a rigid one-size-fits-all regulatory burden.  
The Proposed Regulations are proposed to be effective 60 days from the date they become final regulations.  When Treasury and IRS originally proposed 10.36, it carried an effective date of 6 months from the date the regulations became final.  The lead time was given in recognition that firms had to digest the regulations and its new requirements and establish firm training and procedures to comply with the new requirements.  The proposed changes to section 10.36 and the new responsibilities placed on firm management warrant a similar lead time and we would urge Treasury and IRS to consider a six month delayed effective date for this provision.

As noted previously, the AICPA endorses the Service’s efforts to increase tax compliance and elevate ethical conduct through the adoption of a registration process applicable to the paid tax return preparer community.  We believe that if the Service modifies certain aspects of the Proposed Regulations in consideration of our concerns and recommendations, the return preparer regulation initiative can be more effective and less burdensome to return preparers.  
Again, thank you for the opportunity today; I’d be happy to respond to any questions you may have.
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