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December 17, 2018  

 

 

Mr. William M. Paul 

Acting Chief Counsel 

Income Tax & Accounting 

Internal Revenue Service 

1111 Constitution Avenue, NW 

Washington, DC  20224 

 

 

Re:  Audit Protection for Controlled Foreign Corporations under Section 8.02(5) of Revenue 

Procedure 2015-13  

 

Dear Mr. Paul: 

 

The American Institute of CPAs (AICPA) submitted a letter 1  dated August 30, 2018 to the 

Department of the Treasury (“Treasury Department”) and Internal Revenue Service (“Service”) 

regarding audit protection for controlled foreign corporations under Section 8.02(5) of Rev. Proc. 

2015-13.  We appreciate the Service’s response, sent October 4, 2018, that provides clarification 

on the proper application of section 8.02(5) of Rev. Proc. 2015-13.  As noted in the Service’s 

response, the concerns regarding the likely effect on taxpayers electing to make methods changes 

in the three years following the section 9652 inclusion year remain and are a great concern to us.  

Accordingly, we stress the importance of resolving this issue in a timely manner.   

 

To prevent unintended consequences, the exception under Section 8.02(5) should disregard the 

section 965 transition tax.  Specifically, we recommend that taxpayers exclude the amount of 

deemed foreign taxes paid in the inclusion year under section 965 (generally 2017) from the 150 

percent calculation.  Otherwise, the audit protection rules provided for an accounting method 

change under Rev. Proc. 2015-13 provide limited value for these taxpayers. 

 

The Service has issued procedural guidance for years that encourages taxpayers to voluntarily 

correct impermissible methods of accounting and, in appropriate circumstances, mitigate exposure 

to penalties and interest.3  In particular, the procedures provide incentives including a prospective 

year of change, a spread of an unfavorable section 481(a) adjustment, and audit protection for prior 

                                                 
1 AICPA letter, “Audit Protection for Controlled Foreign Corporation under Section 8.02(5) of Revenue Procedure 

2015-13,” August 30, 2018. 
2 All references to “section” or “§” are to the Internal Revenue Code of 1986, as amended, and all references to “Treas. 

Reg. §” and “regulations” are to U.S. Treasury regulations promulgated thereunder. 
3 Rev. Proc. 2015-13, 2015-5 I.R.B. 419 (Jan. 1, 2015), Rev. Proc. 97-27, 1997-1 C.B. 680 (May 8, 1997), Rev. Proc. 

92-20, 1992-1 C.B. 685 (Mar. 2, 1992), Rev. Proc. 84-74, 1984-2 C.B. 736, Rev. Proc. 80-51, 1980-2 C.B. 818, Rev. 

Proc. 70-27, 1970-2 C.B. 509, Rev. Proc. 64-16, 1964-1 C.B. 677.  

https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180830-aicpa-comments-cfc-audit-protection.pdf
https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/20180830-aicpa-comments-cfc-audit-protection.pdf
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years.4  This approach continues today in the general procedures to obtain consent to change a 

method of accounting per Rev. Proc. 2015-13.  

 

Section 8.02(5) of Rev. Proc. 2015-13 provides an exception to the general audit protection rules.  

The 150 percent special rule denies audit protection to a controlled foreign corporation for prior 

tax years when the amount of foreign taxes deemed paid, in the year prior to the method change 

(“tested year”), exceeds 150 percent of the average amount of foreign taxes deemed paid in the 

three years prior to the tested year.5  According to the Service, this 150 percent rule was intended 

to prevent taxpayers from inappropriately utilizing accounting method changes to increase the 

taxpayer’s foreign tax credits.  However, the significant increase in foreign taxes deemed paid 

related to the section 965 transition tax is involuntary and effectively denies audit protection for 

any method change filed in the following three years after the inclusion of the transition tax.  For 

example, a taxpayer that was subject to the transition tax in 2017 may not receive audit protection 

with respect to 2017 for a method change filed in its 2018, 2019, or 2020 tax years.  

 

Additionally, as previously mentioned,6 foreign corporations already have onerous barriers to 

securing audit protection.  Foreign corporations are not eligible to use the 120-day window when 

a Service exam ends.  In addition, they may only use the three-month window if they are under 

exam for 24 months and the specific method change is not an issue under consideration.7  Due to 

the audit currency initiative, this window is not available in many circumstances.   

 

To prevent the unintended denial of audit protection under section 8.01 of Rev. Proc. 2015-13, we 

recommend excluding the amount of deemed foreign taxes paid in the inclusion year of the 

transition tax under section 965 from the calculation of the 150 percent special rule of section 

8.02(5) of Rev. Proc. 2015-13.  Furthermore, we urge you for a timely resolution to this issue to 

alleviate any potential burdens to taxpayers. 

 

*  *  *  *  * 

 

The AICPA is the world’s largest member association representing the CPA profession, with more 

than 431,000 members in 137 countries and territories, and a history of serving the public interest 

since 1887.  Our members advise clients on federal, state and international tax matters and prepare 

income and other tax returns for millions of Americans.  Our members provide services to 

individuals, not-for-profit organizations, small and medium-sized businesses, as well as America’s 

largest businesses. 

 

We appreciate your consideration of these comments.  If you would like to discuss these issues, 

please feel free to contact Jennifer Kennedy, Chair, AICPA Tax Methods and Periods Technical 

Resource Panel, at (415) 498-5952, or Jennifer.Kennedy@pwc.com; Melanie Lauridsen, Senior 

                                                 
4 Id. 
5 Id. at section 8.02(5). 
6 AICPA letter, “Comments on Modification to Rev. Proc. 97-27 and 2011-14, July 9, 2013. 
7 Rev. Proc. 2015-13, section 8.02(1)(a)(iii) and 8.02(1)(b)(iii). 

mailto:Jennifer.Kennedy@pwc.com
https://www.aicpa.org/Advocacy/Tax/DownloadableDocuments/2013_07_09_Comments_on_Rev_Proc_97-27_and_2011-14_Method_Change_Procedures.pdf
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Manager – AICPA Tax Policy & Advocacy, at (202) 434-9235, or Melanie.Lauridsen@aicpa-

cima.com; or me at (408) 924-3508 or Annette.Nellen@sjsu.edu.  

 

Sincerely, 

 
Annette Nellen, CPA, CGMA, Esq. 

Chair, AICPA Tax Executive Committee 

 

Encl. 

 

cc: The Honorable David J. Kautter, Assistant Secretary (Tax Policy), Department of the 

Treasury   

The Honorable Charles P. Rettig, Commissioner, Internal Revenue Service 

Krishna P. Vallabhaneni, Deputy Tax Legislative Counsel, Department of the Treasury 

Christopher Call, Attorney-Advisor, Office of Tax Policy, Department of the Treasury 

William M. Paul, Acting Chief Counsel and Deputy Chief Counsel (Technical), Internal 

Revenue Service 

Marjorie Rollinson, Associate Chief Counsel (International), Internal Revenue Service 

Scott K. Dinwiddie, Associate Chief Counsel (Income Tax & Accounting), Internal 

Revenue Service 

Jeffery G. Mitchell, Chief, Branch 2, Office of the Associate Chief Counsel (International), 

Internal Revenue Service 

mailto:Melanie.Lauridsen@aicpa-cima.com
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