New Jersey Society of Certified Public Accountants
425 Eagle Rock Avenue Suite 100 Roseland, NJ 07068-1723
phone 973-226-4494 fax 973-226-7425 web www.njscpa.org

June 2, 2014

Fax to 201-451-0867

The Honorable Sandra Bolden Cunningham
1738 Kennedy Blvd.

Jersey City NJ 07305-1902

Dear Senator Cunningham:

RE: Proposed Amendments to $2124

On behalf of the 15,000 members of the New Jersey Society of CPAs (NJSCPA), we applaud
your efforts to provide job applicants with criminal records protections from being
discriminated against unfairly in the job market. We appreciate the importance to both society
at large and the individuals concerned to provide them with the opportunity to be productive,
gainfully employed members of the community.

Although we generally support the protections provided in $2124, we believe that CPA firms
should be excluded from the bill due to the sensitive nature of the work that many of them do.
Therefore, we are enclosing for your consideration amendments to the bill that would exclude
CPAs and non CPA personnel at CPA firms from the legislation, similar to the manner in
which law enforcement and emergency management personnel are excluded. We urge you
to support these amendments at the meeting of the Senate Budget Committee on June 5
when 52124 is voted on.

There are several reasons why we believe it is important to exciude CPAs and non CPA firm
personnel from the bill:

e CPAs are often in positions of trust and are fiduciaries regarding people's funds,
investments, life savings and so on. Therefore, it would be in the public interest to
ensure that only those with the highest integrity are placed in those roles or support
those who are in those roles.

e CPAs and their firms receive a large amount of personal and confidential information
which, if used inappropriately, can cause significant financial harm - to individuals,
businesses and government clients alike.

s CPA firms prepare many tax documents including tax returns. The state and federal
governments rely on the integrity of those CPA firms to ensure the honesty and
accuracy of those returns. Absent that reliance the state and federal governments
would have to do more to verify the accuracy of such tax documents, costing the
governments more money.
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e A key role of CPAs and CPA firms is detecting fraud, whether through forensic
accounting services or as part of an audit. As a result, the CPAs and other personnel
working in those firms must themselves be trustworthy and be able to be relied on,

especially as many of the reports provided by CPAs and their firms are used in court
proceedings.

Once again, thank you for considering our request to adopt the attached amendments. If you
have any questions or would like to discuss our amendments in further detail, please don't

hesitate to contact me, our CEO Ralph Albert Thomas or our legislative counsel David Smith
(609-396-8838).

incerely,

Jeffrey Kaszerman
Government Relations Director

Proposed Amendments Attached
CC: David Smith



NJSCPA PROPOSED AMENDMENTS TO S2124

Section S.a (p. 4):

- The draft amendment proposes new language to create an exception for CPA firms and CPAs
to the statute’s prohibition on employment advertising stating that the employer will not consider
applicants who have been arrested or convicted of a crime.

Section 6.¢ (p. 5):

- The draft amendment proposes a new subsection c. that creates an exception for CPA firms and
CPAs to the statute’s chief restriction in Section 4 on inquiring about an applicant’s criminal
history during the initial employment application process.

Statement (pp. 7-8):
- The draft amendment proposes language updating the Statement to include summaries of the
two changes described above.
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S2124

AN ACT concerning certain employment rights of persons with criminal records and

supplementing Title 34 of the Revised Statutes.
BE IT ENACTED by the Senate and General Assembly of the State of New Jersey:
1. This act shall be known and may be cited as “The Opportunity to Compete Act.”
2. The Legislature finds and declares that:

a. Removing obstacles to employment for people with criminal records provides
economic and social opportunities to a large group of people living in New Jersey, increasing

the productivity, health, and safety of New Jersey communities.

b. Criminal background checks by employers have increased dramatically in recent
years, with estimates of 90 percent of large employers in the United States now conducting

background checks as part of the hiring process.

c. Barriers to employment based on criminal records stand to affect an estimated 65

million adults in the United States with criminal records.

d. Employment advertisements in New Jersey frequently include language regarding

criminal records that either explicitly precludes or strongly dissuades people from applying.

e. Individuals with criminal records represent a group of job seekers ready and able to

contribute and add to the workforce.

f.  Securing employment significantly reduces the risk of recidivism for persons with

criminal records.

g. Currently, at least 64 states, counties, and cities have enacted or passed statutes,
ordinances, or policies to remove barriers to the employment of persons with criminal

histories by public and private employers.

h. The nation’s largest public employer, the United States government, and the nation’s
largest private employer, Wal-Mart Stores, Inc., have each implemented their own policies

removing barriers to the employment of persons with criminal histories.



DRAFT
PRIVILEGED AND CONFIDENTIAL
ATTORNEY-CLIENT COMMUNICATION

i.  Numerous other major businesses and organizations have voluntarily implemented

their own policies removing barriers to the employment of those with criminal histories.

j. It 1is the intent and purpose of “The Opportunity to Compete Act” to improve the
economic viability, health, and security of New Jersey communities and to assist people with
criminal records to reintegrate into the community, become productive members of the

workforce, and to provide for their families and themselves.
3. As used in this act:

“Advertisement” means any circulation, mailing, posting, or any other form of
publication, utilizing any media, promoting an employer or intending to alert its audience,

regardless of size, to the availability of any position of employment.

“Applicant for employment” means any person whom an employer considers when
identifying potential employees, through any means, including, but not limited to,
recruitment, solicitation, or seeking personal information, or any person who requests to be
considered for employment by an employer, or who requests information from an employer
related to seeking employment, and shall include any person who currently is an employee of

the employer.

“Criminal record” means information collected by criminal justice agencies on
individuals consisting of identifiable descriptions and notations of arrests, detentions,
indictments, or other formal criminal charges, and any disposition arising therefrom,
including acquittal, sentencing, correctional supervision, release or conviction, including, but
not limited to, any sentence arising from a verdict or plea of guilty or nolo contendere,
including a sentence of incarceration, a suspended sentence, a sentence of probation, or a

sentence of conditional discharge.

“Employee” shall mean a person who is hired for a wage, salary, fee, or payment to
perform work for an employer, but excludes any person employed in the domestic service of
any family or person at the person’s home, any independent contractors, or any directors or

trustees. The term also shall include interns and apprentices.
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“Employer” means any person, company, corporation, firm, labor organization, or
association which has 15 or more employees over 20 calendar weeks and does business,
employs persons, or takes applications for employment within this State, including the State,
any county or municipality, or any instrumentality thereof. The term shall include job
placement and referral agencies and other employment agencies, but excludes the United
States or any of its departments, agencies, boards, or commissions, or any employee or agent

thereof.

“Employment” means any occupation, vocation, job, or work with pay, including
temporary or seasonal work, contingent work, and work through the services of a temporary
or other employment agency; any form of vocational apprenticeship, or any internship. The
physical location of the prospective employment shall be in whole, or substantial part, within

this State.

“Employment application” means a form, questionnaire or similar document or collection

of documents that an applicant for employment is required by an employer to complete.

“Initial employment application process” means the period beginning when an applicant
for employment first makes an inquiry to an employer about a prospective employment
position or job vacancy or when an employer first makes any inquiry to an applicant for
employment about a prospective employment position or job vacancy, and ending when an
employer has conducted a first interview, whether in person or by any other means, of an

applicant for employment.
4. a. Except as otherwise provided in section 6 of this act:

(1) An employer shall not require an applicant for employment to complete any
employment application that makes any inquiries regarding an applicant’s criminal record

during the initial employment application process.

(2) An employer shall not make any oral or written inquiry regarding an applicant’s

criminal record during the initial employment application process.

b. Notwithstanding the provisions of subsection a. of this section, if an applicant

discloses any information regarding the applicant’s criminal record, by voluntary oral or
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written disclosure, during the initial employment application process, the employer may
make inquiries regarding the applicant’s criminal record during the initial employment

application process.

c. Nothing set forth in this section shall be construed to prohibit an employer from
requiring an applicant for employment to complete an employment application that makes
any inquiries regarding an applicant’s criminal record after the initial employment
application process has concluded or from making any oral or written inquities regarding an
applicant’s criminal record after the initial employment application process has concluded.
The provisions of this section shall not preclude an employer from refusing to hire an
applicant for employment based upon the applicant’s criminal record provided that such

refusal is consistent with other applicable laws, rules and regulations.

5. a. Unless otherwise permitted or required by law, an employer shall not knowingly or
purposefully publish, or cause to be published, any advertisement that solicits applicants for
employment where the advertisement explicitly provides that the employer will not consider
any applicant who has been arrested or convicted of one or more crimes or offenses. The
provisions of this section shall not apply to any advertisement that solicits applicants for a
position in law enforcement, corrections, the judiciary, homeland security, or emergency
management;;-er any other employment position where a criminal history record background
check is required by law, rule or regulation, or where an arrest or conviction by the person
for one or more crimes or offenses would or may preclude the person from holding such
employment as required by any law, rule or regulation, or where any law, rule, or regulation
restricts an employer’s ability to engage in specified business activities based on the ¢riminal

records of its employees; or a position with any sole proprietorship, corporation, partnership,

or any other form of organization, or working for any individual, where that entity or

individual has been issued a license by the New Jersey State Board of Accountancy

permitting the entity or individual to practice public accountancy. Nothing set forth in this

section shall be construed as prohibiting an employer from publishing, or causing to be
published, an advertisement that contains any provision setting forth any other qualifications
for employment, as permitted by law, including, but not limited to, the holding of a current

and valid professional or occupational license, certificate, registration, permit or other
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credential, or a minimum level of education, training or professional, occupational, or field

experience.

b. Except where a criminal history record background check is required by any law, rule
or regulation, an employer who knowingly or purposefully publishes, or causes to be
published, any advertisement that solicits applicants for employment where the
advertisement explicitly provides that the applicant will be required to submit to a criminal
history record background check shall cause the following to be stated in the advertisement:
“New Jersey law prohibits employers from considering the criminal records of applicants for

employment under certain circumstances.”

6. The provisions of subsection a. of section 4 of this act shall not prohibit an employer
from requiring an applicant for employment to complete an employment application that
makes any inquiries regarding an applicant’s criminal record during the initial employment
application process or from making any oral or written inquiries regarding an applicant’s

criminal record during the initial employment application process if:

a. The employment sought or being considered is for a position in law enforcement,

corrections, the judiciary, homeland security or emergency management;

b. The employment sought or being considered is for a position where a criminal history
record background check is required by law, rule or regulation, or where an arrest or
conviction by the person for one or more crimes or offenses would or may preclude the
person from holding such employment as required by any law, rule or regulation, or where
any law, rule, or regulation restricts an employer’s ability to engage in specified business

activities based on the criminal records of its employees; e

¢. The employment sought or being considered is for a position with any sole

proprietorship, corporation, partnership, or any other form of organization, or working for

any individual, where that entity or individual has been issued a license by the New Jersey

State Board of Accountancy permitting the entity or individual to practice public

accountancy; or
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d.e- The employment sought or being considered is for a position designated by the

employer to be part of a program or systematic effort designed predominantly or exclusively

to encourage the employment of persons who have been arrested or convicted of one or more

crimes or offenses.

7. a. The governing body of a county or municipality shall not adopt any ordinance,

resolution, law, rule or regulation that conflicts with the provisions of this act.

b. The provisions of this act shall preempt any ordinance, resolution, law, rule or
regulation adopted by the governing body of a county or municipality prior to the effective

date of this act that conflicts with the provisions of this act.

8. The penalties set forth in section 9 of this act shall be the sole remedy provided for
violations of this act. Nothing set forth in this act shall be construed as creating or
establishing a standard of care or duty for employers with respect to any law other than this
act. Evidence that an employer has violated, or is alleged to have violated, the provisions of
this act, shall not be admissible in any legal proceeding with respect to any law or claim
other than a proceeding to enforce the provisions of this act. Nothing set forth in this act
shall be construed as creating, establishing or authorizing a private cause of action by an
aggrieved person against an employer who has violated, or is alleged to have violated, the

provisions of this act.

9. Any employer who violates this act shall be liable for a civil penalty in an amount not
to exceed $1,000 for the first violation, $5,000 for the second violation, and $10,000 for each
subsequent violation collectible by the Commissioner of Labor and Workforce Development
in a summary proceeding pursuant to the “Penalty Enforcement Law of 1999,” P.L.1999,
¢.274 (C.2A:58-10 et seq.).

10. This act shall take effect the first day of the seventh month next following the date of
enactment, but the Commissioner of Labor and Workforce Development may take any
anticipatory administrative action in advance as shall be necessary for the implementation of

this act.
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STATEMENT

This bill, entitled “The Opportunity to Compete Act,” provides job applicants who have a

criminal record with certain protections when they seek employment.

The bill specifically prohibits employers from inquiring, either orally or in writing, about
a job applicant’s criminal record and from requiring a job applicant to complete an
application that makes such inquiries during the initial employment application process.
“Initial employment application process” is defined in the bill as the period beginning when
an applicant for employment first makes an inquiry to an employer about a prospective
employment position or job vacancy or when an employer first makes any inquiry to an
applicant for employment about a prospective employment position or job vacancy. The
initial employment application process ends when an employer has conducted a first

interview of the applicant, whether in person or by other means.

An employer is authorized under the bill to make inquiries during the initial employment
application process about a job applicant’s criminal record if the applicant, either orally or in
writing, voluntarily discloses such information. An employer is also authorized to make oral
or written inquiries concerning an applicant’s criminal record or require the applicant to
complete an employment application making such inquiries after the initial employment
application process has concluded. Employers are not precluded under the bill from refusing
to hire an applicant for employment based upon the applicant’s criminal record as long as the

refusal is consistent with other applicable laws, rules and regulations.

An employer also is authorized under the bill to make inquiries during the initial
employment application process about an applicant’s criminal record if: (1) the position is in
law enforcement, corrections, the judiciary, homeland, security or emergency management;
(2) a criminal history record background check is required for the position by law; (3) the
position, by law, precludes employment of a person with an arrest for or a conviction of a
crime or offense; (4) the employer is restricted from specified business activities based on

the criminal record of its employees; ex(5) the position is with any sole proprietorship,

corporation, partnership, or any other form of organization, or working for any individual,
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where that entity or individual has been issued a license by the New Jersey State Board of

Accountancy permitting the entity or individual to practice public accountancy: or (6) the

employment sought or being considered is for a position designated by the employer to be
part of a program or systematic effort designed predominantly or exclusively to encourage

the employment of persons who have been arrested for or convicted of crimes or offenses.

The bill also prohibits an employer from knowingly or purposefully publishing an
advertisement soliciting applicants for employment which states that the employer will not
consider an applicant who has been arrested for or convicted of a crime or offense. The bill
makes exceptions for advertisements for (1) law enforcement, judicial, homeland security,
and emergency management positions; (2) positions for which a background check is
required by law; (3) positions which by law preclude employment of a person with an arrest

for or a conviction of a crime or offense; and-(4) positions with any sole proprietorship,

corporation, partnership, or any other form of organization, or working for any individual,

where that entity or individual has been issued a license by the New Jersey State Board of

Accountancy permitting the entity or individual to practice public accountancy; and positions

with an employer which is restricted from specified business activities based on the criminal

record of its employees.

An employer who violates the provisions of this bill is liable for a civil penalty of up to
$1,000 for the first violation, $5,000 for the second violation, and $10,000 for each
subsequent violation. The bill does not create or establish a standard of care or duty for
employers with respect to any law. Evidence that an employer has violated the bill’s
provisions are not admissible in any other legal proceeding. Further, the bill does not create,
establish, or authorize a private cause of action by an aggrieved person against an employer

who has violated the bill’s provisions.

Finally, the bill prohibits the governing body of a county or municipality from adopting
any ordinance, resolution, law, rule or regulation that conflicts with the bill’s provisions.
Further, the bill’s provisions preempt any ordinance, resolution, law, rule or regulation in

effect prior to the bill’s effective date that conflicts with its provisions.
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“The Opportunity to Compete Act;” establishes certain employment rights for persons with

criminal record.



