June 17, 2003

Mr. Glenn Kirkland

Internal Revenue Service, Room 6411

1111 Constitution Avenue, N.W.

Washington, D.C.  20224

RE:
Comments on Form 3520-A and Form 3520

Dear Mr. Kirkland:

The American Institute of Certified Public Accountants (AICPA) is writing in response to the Service’s April 18, 2003, request for comments on Form 3520-A, “Annual Information Return of Foreign Trust with a U.S. Owner.”  Although not specifically requested, we have also commented on Form 3520, “Annual Return To Report Transactions With Foreign Trusts and Receipt of Certain Foreign Gifts” because it is closely linked to Form 3520-A.  The AICPA is the national, professional organization of certified public accountants comprised of more than 350,000 members.  Our members advise clients on federal, state, and international tax matters, and prepare income and other tax returns for millions of Americans.  They provide services to individuals, not-for-profit organizations, small and medium-sized businesses, as well as America's largest businesses.

In our attached comments, we urge the IRS to:  (1) exempt Canadian Registered Retirement Savings Plans (RRSPs) and Registered Education Savings Plans (RESPs) from the Form 3520-A filing requirements, and exempt their U.S. owners from the Form 3520 filing requirements for reporting transfers to RRSPs and RESPs; (2) develop a Form 3520 worksheet tailored to foreign trust distributions as a substitute for using Form 4970; (3) change the due date for Form 3520-A to April 15, with extensions; and (4) adopt a uniform method for filing prior years’ Forms 3520 and 3520-A to facilitate compliance.

Thank you for the opportunity to comment on these forms.  Please feel free to contact me at (202) 414-1705, or Robert.zarzar@us.pwcglobal.com; Rick Gimbert, Chair of the Form 3520 Task Force, at (404) 220-1849, or rgimbert@deloitte.com; or Eileen Sherr, AICPA Technical Manager, at (202) 434-9256, or esherr@aicpa.org, to discuss any of our comments further.  Thank you for taking the time to consider this matter.
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Sincerely,

Robert A. Zarzar

Chair, Tax Executive Committee

cc:
Willard W. Yates, IRS Office of the Associate Chief Counsel (International)

Amanda A. Ehrlich, IRS Office of Associate Chief Counsel (International)

Barbara Angus, U.S. Department of Treasury International Tax Counsel

AICPA COMMENTS ON FORM 3520-A AND FORM 3520

A.
Canadian RRSPs and RESPs Should Not Be Subject to Filing Forms 3520-A and 3520

1.
Canadian Registered Retirement Savings Plans

Currently, any Canadian Registered Retirement Savings Plan (RRSP) with a U.S. owner, which is treated as a foreign trust, must file a Form 3520-A.  However, no Form 3520-A is required if the U.S. beneficiary files an election under Rev. Proc. 2002-23, 2002-15 I.R.B. (March 26, 2002), to defer U.S. income tax until the income is distributed.

Any U.S. citizen or resident who makes a transfer to an RRSP must also file Form 3520 to report the transfer.  However, no Form 3520 is required if, at the time of transfer, the RRSP qualifies for exemption under the U.S.-Canada income tax treaty, and this reliance is disclosed on the U.S. person’s income tax return.  (See Notice 97-34, 1997-1 C.B. 422.).

In Notice 2003-25, 2003-18 I.R.B. (May 2, 2003), Treasury and the IRS acknowledge that many  U.S. persons with interests in RRSPs – as well as RRSP custodians – are unfamiliar with the requirements for  filing Forms 3520 and 3520-A.  Therefore, the  Notice delays the imposition of these filing requirements on RRSPs until the 2002 tax year, with an automatic due date extension for 2002 filings to August 15, 2003. The Notice also affirms that RRSPs have no filing obligation for any year in which the plan beneficiary elects under Rev. Proc. 2002-23.

It is unclear whether an RRSP meets the reg. section 301.7701-4 definition of a “trust,” as an arrangement in which trustees take title to property to protect or conserve it for beneficiaries.  If an RRSP does not rise to the level of a “trust,” it may merely be a custodial, nominee, or agency relationship – similar to an IRA – and Forms 3520 and 3520-A would not be required, regardless of whether the elections described above are made.

Notice 97-34 indicates that the section 6048(a) reporting requirements exist to ensure that U.S. transferors comply with section 679.  Under the section 679 grantor trust rules, all foreign trust income is reportable by the grantor.  Currently, all income earned in an RRSP with a U.S. owner or beneficiary is either currently taxed in the U.S. or deferred until distribution.  The only way to defer U.S. income tax is by making an election that requires disclosure to be valid.

Therefore, Form 3520 is not necessary to ensure that U.S. RRSP transferors comply with section 679.  U.S. transferors must either currently report income or comply with the election procedures discussed above.

Likewise, Canadian RRSP custodians should not be required to file Form 3520-A.  Currently, because RRSPs are not required to file Form 3520-A if their U.S. beneficiaries file the election described in Rev. Proc. 2002-23, many are exempt from the filing requirement.  However, the RRSP custodians have difficulty ascertaining with any degree of certainty whether an election was or was not filed by the U.S. beneficiary.

2.
Canadian Registered Education Savings Plans

Canadian Registered Education Savings Plans are similar to U.S. Section 529 educational savings accounts arrangements in which a donor (subscriber) enters into a trust agreement with a provider and agrees to make contributions to fund a beneficiary’s post-secondary education costs.  RESPs will often constitute “foreign trusts” for U.S. tax purposes, and in most cases, RESPs with a U.S. subscriber will be treated as grantor trusts.

Most U.S.-resident Canadians and U.S. citizens and residents with RESPs are not aware that (1) RESPs are treated differently from RRSPs when it comes to informational reporting; and (2) RESPs often are “foreign trusts,” requiring special information returns.  This is undoubtedly leading to missed filing deadlines.

RESP income is taxed to U.S. subscriber citizens and residents currently and must be reported and disclosed on their Form 1040, U.S. Individual Income Tax Return.  Transfers to an RESP are also reportable as gifts on Form 709, U.S. Gift (and Generation-Skipping Transfer) Tax Return.  U.S. subscribers of RESPs cannot avoid the information reporting requirements by taking advantage of a treaty exemption, as they can with RRSPs.

Like the parallel retirement savings vehicle, RESPs are generally maintained by Canadian financial institutions and have many subscribers, each of whom may change their U.S. income tax status from year to year.  It would be impossible for the financial institution maintaining the RESP to track the movement of all subscribers on an annual basis to determine whether a given RESP account has a U.S.-resident owner.

Transfers to and ownership of RESPs should be exempt from the Forms 3520 and 3520-A filing requirements.  U.S. owners are already required to disclose RESP income and transfers on their U.S. income and gift tax returns; therefore, requiring additional disclosures on Forms 3520 and 3520-A is duplicative.  Disclosure on Forms 1040 and 709 should be sufficient disclosure for RESPs.

Serious consideration should be given to treating RESPs and RRSPs alike and affording treaty protection to both.  This can be accomplished by a Treasury interpretation that both plans fall under either Article XVIII, para. 7, or Article XXI, para. 1, of the U.S.-Canada treaty. Under this interpretation, RESP subscribers could elect income recognition deferral using the same procedures as RRSPs.

By essentially treating RESPs as equivalent to U.S. Section 529 plans, parents could save for their children’s college education no matter on which side of the border they happen to be residing.  The amounts involved are relatively modest; and this tactic makes good policy sense.  Canadian RESPs have existed for over 10 years, and the United Kingdom is considering a similar savings plan.  To date, neither country has attempted to tax U.S. Section 529 plans for U.S. citizens who temporarily reside in their countries.  Giving this consideration to two of our largest trading partners and closest allies would encourage continued preferential treatment of Section 529 plans held by U.S. citizens living in Canada and in the U.K.

B.
Using Form 4970 to Compute Tax on Accumulation Distributions for Form 3520

Form 3520, Part III, Line 49, requires that Form 4970 be used to compute the tax on total accumulation distributions.  However, Form 4970 is not geared to distributions from a foreign trust.  The Form 4970 instructions direct beneficiaries of foreign trusts to Form 3520 to compute their tax.  Form 3520 indicates that Form 4970 should only be used as a worksheet.

Completing Form 4970 for distributions from a foreign trust is difficult.  For example, Form 4970 does not use the terminology of foreign trusts nor does it account for the “gross up” of distributions for foreign taxes paid or credited under sections 666-667.  It also references Form 1041, Schedule J, which is not generally filed by foreign trusts.

Instead of the Form 4970, a new worksheet specifically tailored to the foreign trust rules should be developed as part of Form 3520 for distributions from foreign trusts.  This would save preparation time and minimize confusion and errors.
We believe that the treaty relief afforded RRSPs also exempts RRSP distributions from the accumulation tax on Form 4970. The instructions to the Form should make this clear.
C.
Due Date for Form 3520-A

The Form 3520-A instructions and Notice 97-24, 1997-1 C.B. 409, indicate that Form 3520-A is due by the 15th day of the third month following the close of the trust’s tax year (March 15 for calendar year trusts).  However, under reg. section 404.6048-1, which pre-dates the current version of section 6048, Form 3520-A was due on the 15th day of the fourth month (April 15) following the close of the tax year covered by the return.

Although the current March 15 requirement ensures that the U.S. owner or beneficiary has time to review and include the foreign trust’s Form 3520-A information on their Form 3520, it can cause unnecessary confusion.  In many cases, the deadline is inadvertently missed.  Often, the same preparer is charged with completing both Form 3520-A and Form 3520; therefore, sufficient information is available to the U.S. owner or beneficiary to complete Form 3520 correctly and timely by its April 15 due date.

In a case where Forms 3520-A and 3520 are being filed for the first time, many taxpayers assume that all their U.S. tax returns are due on April 15, and that extensions are available to file returns after that date.  Currently, if the taxpayer engages an income tax return preparer, but does not provide the preparer any information about the existence of a foreign trust until after March 15, Form 3520-A cannot be timely filed, and there is no extension available.  An April 15 due date for the Form 3520-A, which could be extended in the same manner as Form 3520 (by requesting an extension for the individual’s income tax return), would alleviate this problem.

Alternatively, a relief provision targeted to first-year late filings would alleviate many Form 3520-A due date concerns.  For example, if a first-year Form 3520-A is filed by April 15 or the extended due date of the related Form 1040, it should be treated as timely filed.  For subsequent years, Forms 3520-A would need to be filed by March 15.

We would strongly urge that an April 15 due date be adopted in all cases of Form 3520 and 3520-A to avoid confusion and simplify administration.

D.
Uniform Method for Filing Prior Year Forms 3520 and/or 3520-A

In our experience, most non-U.S. persons establish foreign trusts or are named as beneficiaries of foreign trusts many years before deciding to seek U.S. residency.  Many of these owners and beneficiaries become U.S. residents for short periods of time (such as for temporary work assignments), and are often unaware that they must file an information return for the foreign trust in addition to filing a U.S. income tax return.  Also, U.S. citizens living abroad either do not seek U.S. tax advice or receive incorrect or incomplete advice when they establish foreign trusts.  Although these taxpayers include the foreign trust’s income on their individual income tax returns, they may not file Forms 3520 or 3520-A.

Establishing a uniform method for voluntary filing of all prior years’ information returns as one package would encourage these taxpayers to come into compliance with the foreign trust reporting rules and avoid unnecessary paperwork and correspondence and minimize penalties.  Guidance on what, if any, penalties may be waived for this kind of voluntary compliance would also be helpful. A well-publicized amnesty period might achieve the same results, highlighting the rules and encouraging more taxpayers to comply.  Specific guidance would also be welcome as to how many prior years’ Form 3520-A must be filed if a taxpayer is in arrears for several years and is coming forward voluntarily, especially if no distributions have been made (in the case of a foreign nongrantor trust), or in cases where the trust is a foreign grantor trust with a U.S. owner and U.S. tax has been paid on all trust income during the U.S. person’s residency period.  Also, guidance as to where and to whose attention such prior years’ forms must be sent would be helpful.  These changes would encourage taxpayers who are not currently in compliance to come into compliance with the foreign trust reporting rules.

E.
Conclusions
· Exempt Canadian RRSPs and RESPs from the Form 3520-A filing requirements, and exempt their U.S. owners from the Form 3520 filing requirements for reporting transfers to RRSPs and RESPs.  
· Develop a Form 3520 worksheet tailored to foreign trust distributions as a substitute for using Form 4970 to make Form 3520 calculations. 
· Change the due date of Form 3520-A to April 15, and allow extensions, particularly for the first filing year.  An extension of the Form 1040 should extend the due date for Form 3520-A.

· Establish a uniform method for filing prior years’ Forms 3520 and 3520-A to facilitate compliance.
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